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Bmaga?

Motiverat yttrande frin Sveriges riksdag

Riksdagen har prévat om kommissionens forslag till Europaparlamentets och
radets direktiv. om tillrickliga minimiléner i Europeiska unionen
(COM(2020) 682) strider mot subsidiaritetsprincipen. Riksdagen anser att
forslaget strider mot subsidiaritetsprincipen av de skél som redovisas i detta
motiverade yttrande.

Riksdagen konstaterar inledningsvis att kommissionen anger att direlktiv-
forslaget grundas pd artikel 153.1 (b) i fordraget om Europeiska unionens
funktionssétt (EUF-fordraget). Enligt denna artikel ska EU understédja och
komplettera medlemsstaternas verksamhet inom bl.a. omradet arbetsvillkor
for att uppnd malen 1 artikel 151 som bl.a. innefattar att férbittra levnads- och
arbetsvillkor. Bestdmmelsen ska dock inte tillimpas pd loneforhéllanden,
foreningsrétt, strejkratt eller ratt till lockout (artikel 153.5). Riksdagen
konstaterar vidare att kommissionen menar att forslaget respekterar granserna
for EU:s befogenheter eftersom det inte innehfller krav pd &tgirder som direkt
paverkar 16nenivierna.

Riksdagen finner denna tolkning anmérkningsvérd. Foérdraget ar tydligt
med att det & medlemslinderna sjdlva som reglerar frdgor inom omradet
léneforhéllanden och att EU saknar befogenhet att lagstifta pa omradet.
Eftersom delar av direktivet foreslds vara bindande for alla medlemsstater &
det ett ingrepp i de nationella modellema for 1énebildning. Det rader vidare
ingen tvekan om, menar riksdagen, att frégor om minimiléner faller inom
ramen for vad férdraget uttrycker som 16neférhillanden.

En dtgérd pd EU-nivd har redan av dessa skél begrinsade forutsétningar
att pa ett effektivt och triffsikert sétt bidra till att 16nema pa nationell niva ér
skéliga och tillrickliga, anser riksdagen.

Riksdagen Overgar nu till frigan om tillimpningen av subsidi-
aritetsprincipen i forslaget, som ar det som riksdagens provning avser.
Riksdagen konstaterar att subsidiaritetsprévningen endast kan omfatta
kommissionens Gversinda befintliga forslag, ndgot som konstitutionsutskottet
i andra sammanhang har fortydligat (bl.a. i ett yttrande 6ver formerna for
motiverat yttrande vid subsidiaritetsprovning, se konstitutionsutskottets prot.
2011/12:27). Subsidiaritetsprincipen innebér att EU ska vidta en dtgérd endast
om mélen for tgérden inte i tillrdcklig utstrickning kan uppnds av
medlemsstaterna sjalva. Det ska med andra ord finnas ett mervirde med
dtgérden pd unionsniva.

Riksdagen menar att en viktig utgangspunkt i sammanhanget &r att
medlemsstaterna i EU har olika modeller fr att hantera lénebildningsfrigor.
Medan en del lander har kollektivavtalsmodeller har andra lander lagstadgade
minimiléner. Aven mellan de linder som har liknande modeller finns det
skillnader. En forutsétining for att den svenska arbetsmarknadsmodellen ska
fungera 4r t.ex. att arbetsmarknadens parter har frihet att forhandla utan

2020/21:AU6

17

14108/20

RS/ads

LIFE.4

EN/SV



2020/21:AUs

18

Brica2 MOTIVERAT YTTRANDE FRAN SVERIGES RIKSDAG

inblandning av staten. Lénema i en sadan arbetsmarknadsmodell blir rimliga
just genom att de forhandlas mellan tvé jdmnstarka parter, fack och
arbetsgivare. Om EU blandar sig i dessa frigor riskerar det att urholka
modeller som den svenska. Vidare har medlemsldnderna olika ekonomiska
och sociala férutsittningar vilket paverkar arbetsmarknaderna och 16me-
niviema.

Skillnaderna som rdder mellan medlemslandermna gor att riksdagen kraftfullt
ifragasitter om malet fér de planerade &tgéirderna béttre kan uppnéds pa
gemenskapsniva dn pd nationell nivé. Det &r svért att finna traffsikra dtgérder
pa EU-nivé som fungerar fér alla medlemslénder. Det finns inte heller ndgon
tydlig granséverskridande dimension i de frigor som avses regleras.

Kommissionen motiverar framfor allt forslaget med att 8tgéirder pd EU-niva
kommer att bidra till att sikerstalla lika villkor pa den inre marknaden. Dessa
aspekter ar inte oviktiga, men eftersom syftet med forslaget anges vara att
forbéttra arbets- och levnadsvillkoren i unionen hér namnda argument inte
hemma i detta sammanhang. De argument som anvénds vid en subsidiaritets-
prévning bér som utgdngspunkt vara sddana som tar sikte pa att uppfylla syftet
med den féreslagna atgirden. Dessutom bedémer riksdagen att forslaget,
tvértemot vad kommissionen séger, riskerar att 6ka skillnaderna mellan mini-
milénenivéerna i medlemsldnderna.

Direktividrslaget innehdller ocksi definitioner av begrepp som minimilén,
kollektivfsrhandlingar och kollektivavtal. Riksdagen menar att sadana
centrala arbetsrétisliga begrepp bést utvecklas i forhillande till de olika
systemens sérart pa nationell niva.

Riksdagen vill framhdlla att parterna pd den svenska arbetsmarknaden,
sdvil arbetstagar- som arbetsgivarorganisationerna, uttryckt en stark oro och
frustration dver att kommissionen gér fram med ett forslag om bindande regler
om minimiléner. Riksdagen noterar att Svenskt Nérngsliv stod bakom
Business Europe i samradsférfarandet och var mycket kritiskt till ett direktiv
pa omrédet. De fackliga organisationerna i Sverige skickade tillsammans med
sina kollegor i Norge, Danmark och Island ett &ppet brev till kommissionen i
samband med det forsta samrédet och ytterligare ett brev i samband med det
andra. I breven beklagade de nordiska fackfoérbunden att Europafacket stallt
sig positivt till dtgérder om minimiléner och uttryckte sérskilt kritik mot
bindande lagstiftning pd EU-nivd. De nordiska fackforbunden férklarade bl.a.
att de ansdg att det saknades rittslig grund fér EU-lagstiftning pa omradet och
att ett direktiv skulle vara ett allvarligt hot mot de nordiska arbetsmarknads-
modellerna.

Det rader alltsd en stor och bred samsyn i Sverige om att 16nebildningen &r
en nationell angeligenhet som med kraft maste vimas. Den svenska
lénebildningsmodellen som bygger pd forhandlingar mellan fack och
arbetsgivare méste ocksd erkdnnas som ett fullgott sétt att dstadkomma
tillréackliga minimilémer. Betydelsen av en vill fungerande 16nebildning maste
std i fokus nér nya dtgérder diskuteras.
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MOTIVERAT YTTRANDE FRAN SVERIGES RIKSDAG — BILAGA 2

Vidare anser riksdagen att konsekvenserna av forslaget ér mycket svara att
overblicka. I sluténdan 4r det EU-domstolen som tolkar de direktiv som EU
antar, och det &r dérfér inte méjligt att forutse hur direktivet i friga kommer
att tillampas i olika situationer. Forslaget innebér ett verkligt hot mot den
svenska arbetsmarknadsmodellen eftersom sdvil 16nerna i Sverige som den
svenska kollektivavtalsmodellen kommer att kunna prévas av EU-domstolen.

Riksdagen oroas ocksd Over att en sidan extensiv tolkning av EU:s
befogenheter enligt EUF-fordraget som kommissionen géri det nu aktuella
fallet kan leda till att kommissionen dven fortséttningsvis kommer att foresla
gemensamma atgérder pd det arbetsrittsliga omradet. Riksdagen understryker
att det &r centralt att medlemsstaternas befogenheter pa detta omrade vérnas i
EU-arbetet. Det har varit en grundbult i det svenska forhallningssittet till EU
énda sedan vi gick med i unionen. Utgangspunkten maste saledes édven i
fortsattningen vara att frigor inom det arbetsréttsliga omriidet som saknar en
tydlig granséverskridande dimension i forsta hand bor hanteras pa nationell
niva.

Sammanfattningsvis dr det riksdagens bestimda uppfatining att atgérder
som rr lénebildning bést regleras pé nationell niva. Malet med direktivet &r
att sikerstélla att arbetstagare far 16ner som tilldter en skélig levnadsstandard
var de én arbetar i unionen. Detta kan enligt riksdagen uppnas i tillricklig
utstrdckning av medlemsldndemna sjdlva eftersom forutsdttningama och
systemen for 16nebildning skiljer sig at vésentligt mellan de olika lénderna.
Det finns inte heller ndgon tydlig grinstverskridande dimension i de frigor
som avses regleras. Det finns alltsd inget mervirde 1 &tgérder pd EU-niva i
16nebildningsfrigorna.

Riksdagen har tidigare framhallit vikten av att forhandlingen om forslag till
réttsakter inte inleds innan tidsfristen fér subsidiaritetsprovningen har gatt ut
(bet. 2017/18:AU17). Detta har &ven uppmérksammats av konstitutions-
utskottet (bet. 2017/18:KUS). Riksdagen har inte dndrat uppfattning i den
frégan och beklagar att forhandlingarna inom radet om frslaget om
tillréickliga minimiléner redan har inletts, alltsa langt innan medlemsléndernas
subsidiaritetsprovningar &r avslutade.

Riksdagen anser mot denna bakgrund att kommissionens forslag strider
mot subsidiaritetsprincipen och ldmnar harmed detta motiverade yttrande till
Buropaparl amentets, radets och kommissionens ordférande.

Tryck: Elanders Sverige AB, Vallingby 2020
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Reasoned opinion of the Riksdag

The Riksdag has examined whether the Commission's proposal to the European Parliament and
Council for a directive on adequate minimum wages in the European Union (COM(2020) 682)
conflicts with the principle of subsidiarity. The Riksdag considers that the proposal is in conflict with
the principle of subsidiarity for the reasons given in this reasoned opinion.

The Riksdag notes, firstly, that the Commission states that the proposed directive is based on Article
153.1 (b) of the Treaty on the Functioning of the European Union (TFEU). According to this article,
the EU shall support and complement activities of member states in such areas as working conditions
to achieve the objectives stated in Article 151, which include improvements to living and working
conditions. The provisions shall however not be applied to wage conditions, the right of association,
the right to strike or the right to impose lock-outs (Article 153.5). The Riksdag further notes that the
Commission takes the view that the proposal respects the limits for EU competences as it does not
contain a call for measures that directly influence wage levels.

The Riksdag finds this interpretation remarkable. The Treaty is clear when it states that it is the
member states themselves that regulate matters in the area of wage conditions and that the EU lacks
the authority to legislate in this area. Since parts of the directive are proposed to be binding for all
member states, this is an encroachment on national models for wage formation. In the opinion of the
Riksdag, there is no doubt that minimum wages fall within the framework of what the Treaty
expresses as wage conditions.

For these reasons, in the opinion of the Riksdag, a measure at EU level already has limited
possibilities to help make wages reasonable and adequate in an efficient and accurate way at national
level.

The Riksdag will now move on to the question of the principle of subsidiarity in the proposal, which is
the object of the Committee’s examination. The Riksdag notes that the subsidiarity check can only
apply to existing proposals of the Commission that have been sent, which is something that the
Committee on the Constitution has clarified in other contexts (for example in an opinion on the forms
of reasoned opinions regarding subsidiarity checks, see Record of the Committee on the Constitution
2011/12:27). According to the principle of subsidiarity, the EU shall take a measure only in cases
where the objectives of the measure cannot be sufficiently achieved by the member states themselves.
In other words, taking the measure should entail added value at EU level.

In the opinion of the Riksdag, an important starting point in this context is that the member states of
the EU have different models for dealing with matters relating to wage formation. Whereas some
countries have collective agreement models, others have statutory minimum wages. There are also
differences between countries who have similar models. One precondition to ensure that the Swedish
labour market model should function is for example that the parties to the labour market are free to
negotiate without interference from the state. Wages in such a labour market model will be reasonable
since they are negotiated between two equally strong parties, the trade union and the employer. If the
EU interferes with these matters, there is a risk that models such as the Swedish model will be
undermined. Furthermore, the member states have different economic and social conditions, which
affect labour markets and wage levels.

The differences that exist between member states make the Riksdag strongly question whether the
objective of the planned measures can be better achieved at EU level rather than at national level. It is
difficult to find accurate measures at EU level that work for all member states. Furthermore, there is
no clear transnational dimension to the issues that are intended for regulation.

The Commission’s justification for the proposal is primarily that measures at EU level will help
safeguard equal terms in the internal market. These aspects are not unimportant, but since the objective
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of the proposal is stated as being to improve working and living conditions in the EU, the above
arguments have no place in this context. The arguments that are used for a subsidiarity check should
be based on such arguments that aim to meet the objective of the proposed measure. In addition to this,
the Riksdag considers that the proposal, contrary to Commission's assessment, runs the risk of
increasing the differences between minimum wage levels in the member states.

The proposed directive also contains definitions of concepts such as minimum wages, collective
bargaining and collective agreements. The Riksdag believes that such central concepts relating to
labour law are best elaborated in relation to the distinctive natures of different systems existing at
national level.

The Riksdag wishes to point out that the parties to the Swedish labour market, both the employees’
and the employers’ organisations, have expressed great anxiety and frustration that the Commission is
proceeding with a proposal concerning binding rules regarding minimum wages. The Riksdag notes
that the Confederation of Swedish Enterprise stood behind Business Europe in the consultation
procedure and was extremely critical towards there being a directive in this area. The trade union
organisations in Sweden, together with their colleagues in Norway, Denmark and Iceland, sent an
open letter to the Commission in connection with the first consultation and another letter in connection
with the second. In the letters, the Nordic trade unions complained that the European Trade Union
College had expressed its support for measures concerning minimum wages and expressed particular
criticism towards binding legislation at EU level. The Nordic trade unions declared that they
considered that there were no legal grounds for EU legislation in this area and that a directive would
be a serious threat to the Nordic labour market models.

There is thus broad and extensive consensus in Sweden that wage formation is a national matter which
must be vigorously safeguarded. The Swedish model for wage formation which is built upon
negotiations between trade unions and employers must also be recognised as an adequate way of
achieving adequate minimum wages. The significance of a smoothly functioning system of wage
formation must be in focus when new measures are being discussed.

The Riksdag further considers that the consequences of the proposal are very difficult to foresee.
Ultimately, it is the Court of Justice of the European Union that interprets the directives adopted by the
EU, and it is therefore not possible to predict how this particular directive will be applied in different
situations. The proposal constitutes a real threat to the Swedish labour market model since it will be
possible for both wages in Sweden and the Swedish collective agreement model to be examined by the
Court of Justice of the European Union.

The Riksdag is also concerned about the fact that such an extensive interpretation of the EU’s powers
according to the TFEU as the Commission is now making in this particular case can result in the
Commission also continuing to propose common measures in the arca of labour law. The Riksdag
wishes to stress that it 1s crucial for the authority of member states to be safeguarded in EU work in
this arca. This has been a cornerstone of the Swedish approach to the EU since we joined the Union.
The basic premise must thus be, both now and in the future, that issues lacking a clear transnational
dimension within the area of labour law should primarily be dealt with at national level.

In summary, it is the Riksdag’s definite view that measures concerning wage formation and conditions
are best regulated at national level. The objective of the directive is to ensure that employees receive
wages that allow a reasonable standard of living wherever they work in the EU. In the opinion of the
Riksdag, this can be achieved to a sufficient extent by the member states themselves, as the
preconditions and systems for wage formation are so markedly different between the various member
states. Furthermore, there is no clear transnational dimension to the issues that it intends to regulate.
There is thus no added value to be gained from measures at EU level for matters relating to wage
formation.
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The Riksdag has previously pointed out how important it is that negotiations on proposed legal
instruments are not begun before the time limit for subsidiarity checks has expired (Committee Report
2017/18:AU17). This has also been pointed out by the Committee on the Constitution (Committee
Report 2017/18:KUS). The Riksdag has not changed its opinion on this matter and regrets that
negotiations in the Council on adequate minimum wages have already begun — that is long before the
member states’ subsidiarity checks have been completed.

In the light of this, the Riksdag considers that the Commission’s proposal conflicts with the principle
of subsidiarity and thus submits this reasoned opinion to the Presidents of the European Parliament,
the Council and the Commission.
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