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Recital 1

11

(1) The European Commission’s
communication on a Digital Finance Strategy’
aims to ensure that the Union financial services
legislation is fit for the digital age and
contributes to a future-ready economy that
works for the people, including by enabling the
use of innovative technologies. The Union has a
policy interest in developing and promoting the
uptake of transformative technologies in the
financial sector, such as blockchain and
distributed ledger technology (‘DLT’). Crypto-
assets are one of the main DLT applications for

finance.

1. Communication from the Commission to the European
Parliament, the Council, the European Central Bank, the
European Economic and Social Committee and the
committee of the Regions on a Digital Finance Strategy for

EU COM(2020)591

(1) The European Commission’s
communication on a Digital Finance Strategy'
aims to ensure that the Union financial services
legislation is fit for the digital age and
contributes to a future-ready economy that
works for the people, including by enabling the
use of innovative technologies. The Union has a
policy interest in exploring, developing and
promoting the uptake of transformative
technologies in the financial sector, such as
blockchain and distributed ledger technology
(‘DLT’). DLT comprises a diverse set of

solutions that combine database technology

and cryptography in order to tackle malicious

(1) TheEuropean-Commisston’s

o Dicital Ej S .
atmslt is important to ensure that the Union
financial services legislation is fit for the digital
age and contributes to a future-ready economy
that works for the people, including by enabling
the use of innovative technologies. The Union
has a policy interest in developing and
promoting the uptake of transformative
technologies in the financial sector, sueh-as
bleekehainandincluding distributed ledger
technology (‘DLT’). Crypto-assets are one of

the main DLT applications for finance.

behaviour and address the risk that different

users rely on inconsistent versions of the data

due to network latency or the validation of

conflicting forks, by allowing ultimate

cryptographic auditing of users’ activity and

1€ s cation from the Comissi ho

> 5 5
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Commission Proposal EP Mandate Council Mandate

by providing mechanisms, both traditional and

new, to achieve consensus among users on the

status of the database over time. Crypto-assets

are one of the main DLT applications for

finance.

1. Communication from the Commission to the European
Parliament, the Council, the European Central Bank, the
European Economic and Social Committee and the
committee of the Regions on a Digital Finance Strategy for

EU COM(2020)591

Recital 1a
(la) Principles of technology neutrality,
proportionality, a level playing field, and
‘same activity, same risks, same rules’ should
T apply to ensure that market participants have
a

the regulatory space to innovate and to uphold

the values of transparency, fairness, stability,

consumer and investor protection,

accountability, market integrity, and the

protection of privacy and personal data, as
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guaranteed by Articles 7 and 8 of the Charter

of Fundamental Rights of the European

Union.

Recital 2

12

(2) The majority of crypto-assets fall outside of
the scope of EU legislation and raise, among
others, challenges in terms of investor
protection, market integrity and financial
stability. They therefore require a dedicated
regime at Union level. By contrast, other
crypto-assets qualify as financial instruments
within the meaning of Directive 2014/65/EU of
the European Parliament and of the Council
(Markets in Financial Instruments Directive,
MIFID II)!. In so far as a crypto-asset qualifies
as a financial instrument under that Directive, a
full set of Union financial rules, including
Regulation (EU) 2017/1129 of the European
Parliament and of the Council (the Prospectus

Regulation)?, Directive 2013/50/EU of the

(2) The majority of crypto-assets fall outside of
the scope of EU legislation and raise, among
others, challenges in terms of investor
protection, market integrity, energy
consumption_-and financial stability. They
therefore require a dedicated regime at Union
level. By contrast, other crypto-assets qualify as
financial instruments within the meaning of
Directive 2014/65/EU of the European
Parliament and of the Council (Markets in
Financial Instruments Directive, MiFID II)'. In
so far as a crypto-asset qualifies as a financial
instrument under that Directive, a full set of
Union financial rules, including Regulation
(EU) 2017/1129 of the European Parliament
and of the Council (the Prospectus Regulation)?,

(2) The majority of crypto-assets fall outside of
the scope of EU legislation and raise, among
others, challenges in terms of investor
protection, market integrity and financial
stability. They therefore require a dedicated
regime at Union level. By contrast, other
crypto-assets qualify as financial instruments
within the meaning of Directive 2014/65/EU of
the European Parliament and of the Council
(Markets in Financial Instruments Directive,
MIiFID II). In so far as a crypto-asset qualifies
as a financial instrument under that Directive, a
full set of Union financial rules, including
Regulation (EU) 2017/1129 of the European
Parliament and of the Council (the Prospectus

Regulation)?, Directive 2013/50/EU of the
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Commission Proposal

European Parliament and of the Council (the

Transparency Directive)®, Regulation (EU) No
596/2014 of the European Parliament and of the
Council (the Market Abuse Regulation)?,
Regulation (EU) No 236/2012 of the European
Parliament and of the Council (the Short Selling
Regulation)®, Regulation (EU) No 909/2014 of
the European Parliament and of the Council (the
Central Securities Depositories Regulation)®
and Directive 98/26/EC of the European
Parliament and of the Council (the Settlement
Finality Directive)’ may apply to its issuer and
firms conducting activities related to it. The so-
called tokenisation of financial instruments, that
is to say their transformation into crypto-assets
to enable them to be issued, stored and
transferred on a distributed ledger, is expected
to open up opportunities for efficiency
improvements in the entire trading and post-

trading area.

1. Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and

EP Mandate

Directive 2013/50/EU of the European
Parliament and of the Council (the
Transparency Directive)®, Regulation (EU) No
596/2014 of the European Parliament and of the
Council (the Market Abuse Regulation)?,
Regulation (EU) No 236/2012 of the European
Parliament and of the Council (the Short Selling
Regulation)®, Regulation (EU) No 909/2014 of
the European Parliament and of the Council (the
Central Securities Depositories Regulation)®
and Directive 98/26/EC of the European
Parliament and of the Council (the Settlement
Finality Directive)’ may apply to its issuer and
firms conducting activities related to it. The so-
called tokenisation of financial instruments, that

is to say their tanstormationinto-crypto-

assetsdigital representation on distributed

ledgers or the issuance of traditional asset

classes in tokenised form to enable them to be

issued, stored and transferred on a distributed
ledger, is expected to open up opportunities for
efficiency improvements in the entire-trading

and post-trading area._However, as the

Council Mandate

European Parliament and of the Council (the
Transparency Directive)®, Regulation (EU) No
596/2014 of the European Parliament and of the
Council (the Market Abuse Regulation)?,
Regulation (EU) No 236/2012 of the European
Parliament and of the Council (the Short Selling
Regulation)®, Regulation (EU) No 909/2014 of
the European Parliament and of the Council (the
Central Securities Depositories Regulation)®
and Directive 98/26/EC of the European
Parliament and of the Council (the Settlement
Finality Directive)’ may apply to its issuer and
firms conducting activities related to it. The so-
called tokenisation of financial instruments, that
is to say their transformation into crypto-assets
to enable them to be issued, stored and
transferred on a distributed ledger, is expected
to open up opportunities for efficiency
improvements in the entire trading and post-

trading area.

1. Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and
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Commission Proposal

Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).

2. Regulation (EU) 2017/1129 of the European Parliament
and of the Council of 14 June 2017 on the prospectus to be
published when securities are offered to the public or
admitted to trading on a regulated market, and repealing
Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12)

3. Directive 2013/50/EU of the European Parliament and
of the Council of 22 October 2013 amending Directive
2004/109/EC of the European Parliament and of the
Council on the harmonisation of transparency
requirements in relation to information about issuers
whose securities are admitted to trading on a regulated
market, Directive 2003/71/EC of the European Parliament
and of the Council on the prospectus to be published when
securities are offered to the public or admitted to trading
and Commission Directive 2007/14/EC laying down
detailed rules for the implementation of certain provisions
of Directive 2004/109/EC (OJ L 294, 6.11.2013, p. 13)

4. Regulation (EU) No 596/2014 of the European
Parliament and of the Council of 16 April 2014 on market
abuse (market abuse regulation) and repealing Directive
2003/6/EC of the European Parliament and of the Council
and Commission Directives 2003/124/EC, 2003/125/EC
and 2004/72/EC (OJ L 173, 12.6.2014, p. 1)

5. Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short
selling and certain aspects of credit default swaps (OJ L

86,24.3.2012, p. 1).

EP Mandate

fundamental trade-offs involving credit risk

and liquidity remain in a tokenised world, the

success of token-based systems will depend on

how well they interact with traditional

account-based systems, at least in the interim.

1. Directive 2014/65/EU of the European Parliament and
of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).

2. Regulation (EU) 2017/1129 of the European Parliament
and of the Council of 14 June 2017 on the prospectus to be
published when securities are offered to the public or
admitted to trading on a regulated market, and repealing
Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12)

3. Directive 2013/50/EU of the European Parliament and
of the Council of 22 October 2013 amending Directive
2004/109/EC of the European Parliament and of the
Council on the harmonisation of transparency
requirements in relation to information about issuers
whose securities are admitted to trading on a regulated
market, Directive 2003/71/EC of the European Parliament
and of the Council on the prospectus to be published when
securities are offered to the public or admitted to trading
and Commission Directive 2007/14/EC laying down
detailed rules for the implementation of certain provisions

of Directive 2004/109/EC (OJ L 294, 6.11.2013, p. 13)

Council Mandate

Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).

2. Regulation (EU) 2017/1129 of the European Parliament
and of the Council of 14 June 2017 on the prospectus to be
published when securities are offered to the public or
admitted to trading on a regulated market, and repealing
Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12).

3. Directive 2013/50/EU of the European Parliament and
of the Council of 22 October 2013 amending Directive
2004/109/EC of the European Parliament and of the
Council on the harmonisation of transparency
requirements in relation to information about issuers
whose securities are admitted to trading on a regulated
market, Directive 2003/71/EC of the European Parliament
and of the Council on the prospectus to be published when
securities are offered to the public or admitted to trading
and Commission Directive 2007/14/EC laying down
detailed rules for the implementation of certain provisions
of Directive 2004/109/EC (OJ L 294, 6.11.2013, p. 13).

4. Regulation (EU) No 596/2014 of the European
Parliament and of the Council of 16 April 2014 on market
abuse (market abuse regulation) and repealing Directive
2003/6/EC of the European Parliament and of the Council
and Commission Directives 2003/124/EC, 2003/125/EC
and 2004/72/EC (OJ L 173, 12.6.2014, p. 1).

5. Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short
selling and certain aspects of credit default swaps (OJ L
86,24.3.2012, p. 1).
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EP Mandate

Council Mandate

6. Regulation (EU) No 909/2014 of the European
Parliament and of the Council of 23 July 2014 on
improving securities settlement in the European Union and
on central securities depositories and amending Directives
98/26/EC and 2014/65/EU and Regulation (EU) No
236/2012 (OJ L 257,28.8.2014, p. 1)

7. Directive 98/26/EC of the European Parliament and of
the Council of 19 May 1998 on settlement finality in
payment and securities settlement systems (OJ L 166,

11.6.1998, p. 45)

4. Regulation (EU) No 596/2014 of the European
Parliament and of the Council of 16 April 2014 on market
abuse (market abuse regulation) and repealing Directive
2003/6/EC of the European Parliament and of the Council
and Commission Directives 2003/124/EC, 2003/125/EC
and 2004/72/EC (OJ L 173, 12.6.2014, p. 1)

5. Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short
selling and certain aspects of credit default swaps (OJ L
86,24.3.2012, p. 1).

6. Regulation (EU) No 909/2014 of the European
Parliament and of the Council of 23 July 2014 on
improving securities settlement in the European Union and
on central securities depositories and amending Directives
98/26/EC and 2014/65/EU and Regulation (EU) No
236/2012 (OJ L 257,28.8.2014, p. 1)

7. Directive 98/26/EC of the European Parliament and of
the Council of 19 May 1998 on settlement finality in
payment and securities settlement systems (OJ L 166,

11.6.1998, p. 45)

6. Regulation (EU) No 909/2014 of the European
Parliament and of the Council of 23 July 2014 on
improving securities settlement in the European Union and
on central securities depositories and amending Directives
98/26/EC and 2014/65/EU and Regulation (EU) No
236/2012 (OJ L 257,28.8.2014, p. 1).

7. Directive 98/26/EC of the European Parliament and of
the Council of 19 May 1998 on settlement finality in
payment and securities settlement systems (OJ L 166,

11.6.1998, p. 45).

Recital 3

13

(3) The Union financial services legislation
was not designed with DLT and crypto-assets in

mind', and there are provisions in existing EU

(3) The Union financial services legislation
was not designed with DLT and crypto-assets in

mind', and there are provisions in existing

(3) The Union financial services legislation
was not designed with DLT and crypto-assets in

mind', and there are provisions in existing EU
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Commission Proposal

financial services legislation that may preclude
or limit the use of DLT in the issuance, trading
and settlement of crypto-assets which qualify as
financial instruments. There is also currently a
lack of market infrastructures using DLT and
providing trading and settlement services for
crypto-assets that qualify as financial
instruments. Without a secondary market able
to provide liquidity and to enable investors to
buy and sell such assets, the primary market for
crypto-assets that qualify as financial
instruments will never expand in a sustainable

way.

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMAS50-157-1391)

EP Mandate

£UUnion financial services legislation that may
preclude or limit the use of DLT in the issuance,
trading and settlement of crypto-assets which
qualify as financial instruments. Currently,
there is also eurrentiy-a lack of authorised
financial market infrastructures using DLT and
providinsto provide trading andor settlement

services, or a combination thereof, for crypto-

assets that qualify as financial instruments.

WithentThe development of a secondary market

» o Licuidi ; bloinvestors
. 17 L el

wearand of tokenised securities could bring

multiple benefits in terms of enhanced

efficiency, transparency and competition in

relation to trading and settlement activities.

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMAS50-157-1391)

Council Mandate

financial services legislation that may preclude
or limit the use of DLT in the issuance, trading
and settlement of crypto-assets which qualify as
financial instruments. There is also currently a
lack of market infrastructures using DLT and
providing trading and settlement services for
crypto-assets that qualify as financial
instruments. Without a secondary market able
to provide liquidity and to enable investors to
buy and sell such assets, the primary market for
crypto-assets that qualify as financial
instruments willmay never expand in a

sustainable way.

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMA50-157-1391)
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Commission Proposal

EP Mandate

Council Mandate

Recital 4

14

(4) At the same time, regulatory gaps exist due
to legal, technological and operational
specificities related to the use of DLT and
crypto-assets that qualify as financial
instruments. For instance, there are no
transparency, reliability and safety requirements
imposed on the protocols and smart contracts
underpinning crypto-assets that qualify as
financial instruments. The underlying
technology could also pose some novel forms of
cyber risks that are not appropriately addressed
by existing rules. Several projects for the
trading and post-trading of crypto-assets
qualifying as financial instruments have been
developed in the Union, but few are already in
operation or they have limited scale. Given this
limited experience as regards the trading and
post-trading of transactions in crypto-assets that
qualify as financial instruments, it would
currently be premature to bring significant

modifications to the Union financial services

(4) At the same time, regulatory gaps exist due
to legal, technological and operational
specificities related to the use of DLT and
crypto-assets that qualify as financial
instruments. For instance, there are no
transparency, reliability and safety requirements
imposed on the protocols and smart contracts
underpinning crypto-assets that qualify as
financial instruments. The underlying
technology could also pose some novel forms of
cyber risks that are not appropriately addressed
by existing rules_and practices. Several projects
for the trading and post-trading of crypto-assets
qualifying as financial instruments have been
developed in the Union, but few are already in
operation or-t#¢y have limited scale.
Furthermore, as highlighted by the European
Central Bank's (ECB) Advisory Groups on

Market Infrastructures for Securities and

Collateral and for Payments, the use of DLT

would entail similar challenges to those faced

(4) At the same time, regulatory gaps exist due
to legal, technological and operational
specificities related to the use of DLT and
crypto-assets that qualify as financial
instruments. For instance, there are no
transparency, reliability and safety requirements
imposed on the protocols and smart contracts
underpinning crypto-assets that qualify as
financial instruments. The underlying
technology could also pose some novel forms of
cyber risks that are not appropriately addressed
by existing rules. Several projects for the
trading and post-trading of crypto-assets
qualifying as financial instruments have been
developed in the Union, but few are already in
operation or they have limited scale. Given this
limited experience as regards the trading and
post-trading of transactions in crypto-assets that
qualify as financial instruments, it would
currently be premature to bring significant

modifications to the Union financial services
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Commission Proposal

legislation to enable the full deployment of such

crypto-assets and their underlying technology.
At the same time, the creation of financial
market infrastructures for crypto-assets that
qualify as financial instruments is currently
constrained by some requirements embedded in
the Union’s financial services legislation that
would not be fully adapted to crypto-assets
qualifying as financial instruments and to the
use of DLT. For instance, trading platforms for
crypto-assets usually give direct access to retail
investors, while traditional trading venues
usually give access through financial

intermediaries.

EP Mandate

by solutions relying on conventional

technology, such as fragmentation and

interoperability issues, and would potentially

also create new ones, for instance relating to

the legal validity of tokens. Given this limited

experience as regards the trading and post-
trading of transactions in crypto-assets that
qualify as financial instruments_as well as the
risks highlighted by the ECB, a cautious
approach is needed and it would-e#rrentls be

premature to bring significant modifications to

the Union financial services legislation to
enable the full deployment of such crypto-assets
and their underlying technology. At the same
time, the creation of financial market
infrastructures for crypto-assets that qualify as
financial instruments is currently constrained by
some requirements embedded in the Union’s
financial services legislation that wowld-not-be
is not fully adapted to crypto-assets qualifying
as financial instruments and to the use of DLT.
For instance, trading platforms for crypto-assets

usually give direct access to retail investors,

Council Mandate

legislation to enable the full deployment of such
crypto-assets and their underlying technology.
At the same time, the creation of financial
market infrastructures for crypto-assets that
qualify as financial instruments is currently
constrained by some requirements embedded in
the Union’s financial services legislation that
would not be fully adapted to crypto-assets
qualifying as financial instruments and to the
use of DLT. For instance, trading platforms for
crypto-assets usually give direct access to retail
investors, while traditional trading venues
usually give access through financial

intermediaries.
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Commission Proposal

EP Mandate

Council Mandate

while traditional trading venues usually give

access through financial intermediaries.

Recital 5

15

(5) In order to allow for the development of
crypto-assets that qualify as financial
instruments and DLT, while preserving a high
level of financial stability, market integrity,
transparency and investor protection, it would
be useful to create a pilot regime for DLT
market infrastructures. A pilot regime for DLT
market infrastructures should allow such DLT
market infrastructures to be temporarily
exempted from some specific requirements
under the Union financial services legislation
that could otherwise prevent them from
developing solutions for the trading and
settlement of transactions in crypto-assets that
qualify as financial instruments. The pilot
regime should also enable the European

Securities and Markets Authorities (ESMA) and

(5) In order to allow for the development of
crypto-assets that qualify as financial
instruments a#dbased on DLT, while
preserving a high level of financial stability,
market integrity, transparency and investor

protection_and avoiding regulatory arbitrage

and loopholes, it would be useful to create a
pilot regime forto test DLT market
infrastructures. A pilot regime for DLT market
infrastructures should allow such DLT market
infrastructures to be temporarily exempted from
some specific requirements under the Union
financial services legislation that could
otherwise prevent them from developing
solutions for the trading and settlement of
transactions in crypto-assets that qualify as

financial instruments, without weakening any

(5) In order to allow for the development of
crypto-assets that qualify as financial
instruments and DLT, while preserving a high
level of financial stability, market integrity,
transparency and investor protection, it would
be useful to create a pilot regime for DLT
market infrastructures. A pilot regime for DLT
market infrastructures should allow such DLT
market infrastructures to be temporarily
exempted from some specific requirements
under the Union financial services legislation
that could otherwise prevent them from
developing solutions for the trading and
settlement of transactions in crypto-assets that
qualify as financial instruments. The creation
of the pilot regime should be without

prejudice to the tasks and responsibilities of
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Commission Proposal

competent authorities to gain experience on the
opportunities and specific risks created by
crypto-assets that qualify as financial
instruments, and by their underlying

technology.

EP Mandate

existing requirements and safeguards applied

to traditional market infrastructures. In

addition, DLT market infrastructures and their

operators should have in place adequate

safeguards to ensure effective protection of

investors related to the use of DLT, including

clearly defined lines of liability to clients for

any losses due to operational failures. The

creation of the pilot regime should be without

prejudice to the tasks and responsibilities of

the ECB and the national central banks in the
European System of Central Banks (ESCB),

set out in the Treaty on the Functioning of the

European Union and in the statutes of the

ESCB and of the ECB, to promote the smooth

operation of payment systems and to ensure

efficient and sound clearing and payment

systems within the Union and with third

countries. The pilot regime should also enable
the European Securities and Markets
Authorities (ESMA) and— national competent

authorities to draw lessons from the regime

and gain experience on the opportunities and

Council Mandate

the European Central Bank (ECB) and the
national central banks in the European
System of Central Banks (ESCB), as
provided for in the Treaty on the
Functioning of the European Union and the
Statute of the ESCB and of the ECB, to
promote the smooth operation of payment
systems and to ensure efficient and sound
clearing and payment systems within the
Union and with third countries. The pilot
regime should also enable the European
Securities and Markets Authorities (ESMA) and
competent authorities to gain experience on the
opportunities and specific risks created by
crypto-assets that qualify as financial
instruments, and by their underlying

technology.
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specific risks ereated-byrelated to crypto-assets

that qualify as financial instruments, and 3to

their underlying technology. The experience

gained with the pilot regime should therefore

help to identify possible practical proposals for

a suitable regulatory framework in order to

make targeted adjustments to existing Union

law involving the issuance, safekeeping and

asset servicing, trading and settlement of

financial instruments based on DLT.

Recital 6

16

(6) To meet this objective, a new Union status
of DLT market infrastructures should be
created. This status of DLT market
infrastructure should be optional and should not
prevent financial market infrastructures, such as
trading venues, central securities depositories
and central counterparties, from developing
trading and post-trading services and activities

for crypto-assets which qualify as financial

(6) To meet this objective, a new Union status
of DLT market infrastructures should be created

in order to ensure that the Union is able to

play a leading role regarding tokenized

financial instruments and to contribute to the

development of a secondary market for those

assets. This status of DLT market infrastructure
should be optional and should not prevent

financial market infrastructures, such as trading

(6) To meet this objective, a new Union status
of DLT market infrastructures should be
created. This status of DLT market
infrastructure should be optional and should not
prevent financial market infrastructures, such as
trading venues, central securities depositories
and central counterparties, from developing
trading and post-trading services and activities

for crypto-assets which qualify as financial

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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instruments or are based on DLT, under the venues, central securities depositories and instruments or are based on DLT, under the
existing Union financial services legislation. central counterparties, from developing trading | existing Union financial services legislation.

and post-trading services and activities for
crypto-assets which qualify as financial
instruments or are based on DLT, under the
existing Union financial services legislation.
Recital 6a
(6a) Union legislation on financial services
should be neutral as regards the use of one
particular technology over another and
therefore the reference to a specific type of
16a DLT is avoided. Operators of DLT market
infrastructures should ensure that they are
able to comply with all applicable
requirements irrespectively of the technology
used.
Recital 6b
16b
(6b) Where members of the ESCB, other

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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Council Mandate

Member States’ national bodies performing
similar functions, or other public bodies
charged with or intervening in the
management of public debt in the Union,
operate a DLT settlement system, they
should not be required to seek permissions
from a competent authority to benefit from
the exemptions of this Regulation, since such
entities are not required to report to
competent authorities or to comply with their
orders, and are subject to a limited set of
requirements under Regulation (EU) No

909/2014.

Recital 7

17

(7) A DLT market infrastructure should be
defined either as a DLT multilateral trading
facility (DLT MTF) or a DLT securities

settlement system.

(7) A DLT market infrastructure should be
defined either-as a DLT multilateral trading
facility (DLT MTF), a DLT securities
settlement system (DLT SSS), or a DLT

seeuritiestrade and settlement system (DLT
TSS). Those DLT market infrastructures

(7) A DLT market infrastructure should be
defined either as a DLT multilateral trading
facility (DLT MTF) or a DLT seeurities

settlement system.
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should be able to cooperate with other market

participants in order to test innovative

solutions based on DLT, on each segment of

the value chain of the financial services.

Recital 8

18

(8) A DLT MTF should be a multilateral
trading facility that is operated by an investment
firm or a market operator that operate the
business or a regulated market and maybe the
regulated market itself, authorised under
Directive 2014/65/EU (Markets in Financial
Instruments Directive, MiFID II), and that has
received a specific permission under this
Regulation. Such a DLT MTF should be subject
to all the requirements applicable to a
multilateral trading facility under the
framework of Directive 2014/65/EU (Markets
in Financial Instruments Directive, MiFID II),
Regulation EU No 600/2014 of the European

Parliament and of the Council (the Markets in

(8) A DLT MTF should be a multilateral
trading facility that is operated by an investment
firm or a market operator that operate the
business o#of a regulated market and maybe the
regulated market itself, authorised under
Directive 2014/65/EU (Markets in Financial
Instruments Directive, MiFID II), ard-that has
received a specific permission under this
Regulation. Suek#-A DLT MTF and its operator
should be subject to all the requirements
applicable to a multilateral trading facility and
its operator under the framework of Directive
2014/65/EU (Markets in Financial Instruments
Directive, MiFID II), Regulation EU No
600/2014 of the European Parliament and of the

(8) A DLT MTF should be a multilateral
trading facility that is operated by an investment
firm or a market operator that operate the
business or a regulated market and maybe the
regulated market itself, authorised under
Directive 2014/65/EU (Markets in Financial
Instruments Directive, MiFID II), and that has
received a specific permission under this
Regulation. Such a DLT MTF should be subject
to all the requirements applicable to a
multilateral trading facility under the
framework of Directive 2014/65/EU (Markets
in Financial Instruments Directive, MiFID II),
Regulation EU No 600/2014 of the European

Parliament and of the Council (the Markets in

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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Commission Proposal

Financial Instruments Regulation, MiFIR)!, or
any other EU financial services legislation,
except if it has been granted one or several
exemptions by its national competent authority,
in accordance with this Regulation and
Directive (EU) .../... of the European Parliament

and of the Council®.

1. Regulation (EU) No 600/2014 of the European
Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Regulation (EU) No
648/2012 (OJ L 173, 12.6.2014, p. 84)

2. Proposal for a Directive of the European Parliament and
of the Council amending Directives 2006/43/EC,
2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36,
2014/65/EU, (EU) 2015/2366 and EU/2016/2341 -
COM(2020)596

EP Mandate

Council (the Markets in Financial Instruments

Regulation, MiFIR)!, or any other £&applicable
Union financial services legislation, except #'

ifor requirements in respect of which an

exemption has been granted one-or-severet
sy o] horits:
Y W SN by

ESMA, in accordance with this Regulation. In

Council Mandate

Financial Instruments Regulation, MiFIR)!, or
any other EU financial services legislation,
except if it has been granted one or several
exemptions by its national competent authority,
in accordance with this Regulation and
Directive (EU) .../... of the European Parliament

and of the Council?.

order to allow for competition, while at the

same time preserving a level playing field and

high standards in terms of investor protection,

market integrity and financial stability, new

entrants should also be able to access the pilot

regime, provided that they ensure compliance

with the same requirements as those applicable

to authorised investment firms or market

operators under Directive 2014/65/EU

(EUMiFID), in a manner_proportionate to the

nature, scale and risks of their business, and

with any other applicable Union financial

services legislation, except for requirements in

respect of which exemptions are granted in

accordance with this Regulation—+—

1. Regulation (EU) No 600/2014 of the European
Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Regulation (EU) No
648/2012 (OJ L 173, 12.6.2014, p. 84).

2. Proposal for a Directive of the European Parliament and
of the Council amending Directives 2006/43/EC,
2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36,
2014/65/EU, (EU) 2015/2366 and EU/2016/2341 -
COM(2020)596
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E Parli / Afl a lg

1. Regulation (EU) No 600/2014 of the European
Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Regulation (EU) No
648/2012 (OJ L 173, 12.6.2014, p. 84)

2014465/ EUAEL)2015/2366-and EU/2016/2341—

EOMRH26)396
Recital 8a
(8a) The access to the pilot regime should
not be limited to incumbents but should be
open to new entrants. Any legal person may
operate a DLT MTF or DLT settlement
18a system, provided that it applies for

authorisation as an investment firm under
Directive 2014/65/EU (the Market in
Financial Instruments Directive, MiFID II)
or as CSD under Regulation (EU) No
909/2014 (the Central Securities Depository

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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Regulation) and, at the same time, applies for
a specific permission under this Regulation
with the sole purpose of operating a DLT
MTF or DLT settlement system. The
applicant will need to comply with all the
authorisation requirements and obligations
under Directive 2014/65/EU or Regulation
(EU) 909/2014 for which an exemption is not
granted by the competent authority under
this Regulation. The applicant should submit
in its application all the information required
in Chapter I of Title II of Directive
2014/65/EU or Chapter I of Title I1I of
Regulation (EU) No 909/2014, except for
those for which the applicant has requested
an exemption pursuant to Article 4 or 5 of
this Regulation. Those entities will only be
able to operate DLT market infrastructures
under this Regulation and their
authorisation will be revoked once their
permission has expired, provided that they
do not submit a complete authorisation

request.
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Recital 8b

(8b) In order to allow CSDs operating a
DLT settlement system to reap the full
benefits of DLT technology and enable them
to experiment with, develop and offer
integrated trading and post-trading services,
they should have a possibility to operate DLT
MTF. A CSD operating a DLT settlement
system should therefore be allowed to

. operate a DLT MTF if it has been granted a
specific permission to operate such
infrastructure. The DLT MTF operated by a
CSD should be subject to the requirements
applicable to a multilateral trading facility
under the framework of Directive
2014/65/EU and Regulation EU No 600/2014,
as specified in Article 73 of the CSDR, except
if it has been granted an exemption by its
national competent authority, in accordance

with Article 19(2b) of Directive 2014/65/EU.

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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However, such a CSD operating DLT
settlement system should not be subject to an
authorisation under Directive 2014/65/EU, as
that authorisation is not required under
Article 73 of Regulation (EU) No 909/2014
where CSDs provide investment services and
perform investment activities in addition to
providing the services explicitly listed in
Sections A and B of the Annex to Regulation
(EU) No 909/2014.

Recital 9

19

(9) The use of distributed ledger technology,
with all transactions recorded in a decentralised
ledger, can expedite and condense trading and

settlement to nearly real-time and could enable

the merger of trading and post-trading activities.

However, the current rules envisage the
performance of trading and settlement activities
by separate market infrastructures. Regulation

(EU) No 909/2014 of the European Parliament

(9) The use of distributed ledger technology,
with all transactions recorded in a
decentratiseddistributed ledger, can expedite
and condense trading and settlement to nearly
real-time and could enable the merger of trading

and post-trading activities. The combination of

trading and post-trading within one single

legal entity is currently not permitted,

irrespective of the technology used, due to

(9) The use of distributed ledger technology,
with all transactions recorded in a decentralised
ledger, can expedite and condense trading and
settlement to nearly real-time and could enable
the merger of trading and post-trading activities.
However, the current rules envisage the
performance of trading and settlement activities
by separate market infrastructures- as

Regulation (EU) No 909/2014 of the European
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Commission Proposal

and of the Council (the Central Securities
Depositories Regulation) requires that financial
instruments admitted to trading on a trading
venue within the meaning of Directive
2014/65/EU (Market in Financial Instruments
Directive, MiFID II) be recorded with a central
securities depositary (‘CSD’), while a
distributed ledger could be potentially used as a
decentralised version of such a depository.
Therefore, it would be justified to allow a DLT
MTF to perform some activities normally
performed by a CSD. Therefore, when granted
the relevant exemption(s), a DLT MTF should
be allowed to ensure the initial recording of
DLT transferable securities, the settlement of
transactions in DLT transferable securities and

the safekeeping of DLT transferable securities.

EP Mandate

policy choices related to risk specialisation and

unbundling for the purposes of encouraging

competition. The pilot regime should not be a

precedent for a fundamental overhaul of the

separation of trading and post-trading

functions nor of the landscape of financial

market infrastructures. However, the current

rules envisage the performance of trading and
settlement activities by separate market
infrastructures. Regulation (EU) No 909/2014
of the European Parliament and of the Council
(the Central Securities Depositories Regulation,
CSDR) requires that financial instruments
admitted to trading on a trading venue within
the meaning of Directive 2014/65/EU (Market
in Financial Instruments Directive, MiFID II)
be recorded with a central securities
depositarydepository (‘CSD’)—vhile-a

istributed-led Ll il :

; T . Ervalts ] —
Therefore, it would be justified to allow a DLT
MTFEto-perform-somemarket infrastructure to

combine the activities normally performed by &

Council Mandate

Parliament and of the Council (the Central
Securities Depositories Regulation) requires
that financial instruments admitted to trading on
a trading venue within the meaning of Directive
2014/65/EU (Market in Financial Instruments
Directive, MiFID II) be recorded with a central
securities depositary (‘CSD’);-whiea
istributed led 1 1l l
Therefore, it would be justified to allow a DLT
MTF to perform some activities normally
performed by a CSD. Therefore, when granted
the relevant exemption(s), a DLT MTF should
be allowed to ensure the initial recording of
DLT transferableseeuritiesfinancial
instruments, the settlement of transactions in
DLT transferableseeuritiesfinancial
instruments and the safekeeping of DLT
transferable-seeuritiesfinancial instruments.
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ESDboth multilateral trading facilities (MTFs)

and securities settlement systems. Therefore,

when granted the relevant

exemptionts)permissions, a DLT MTFEmarket
infrastructure should be allowed to ensure,

inter alia, the trading of DLT financial

instruments, the initial recording of DLT

transterable-seenritiesfinancial instruments,

the settlement of transactions in DLT
transterable-seenritiesfinancial instruments
and the safekeeping of DLT #ansferable
seenritiesfinancial instruments.

Recital 9a
(9a) Where CSDs operated by members of the
ESCB, or by other national bodies performing
e similar functions, or by other public bodies
a

charged with or intervening in the

management of public debt in the Union,

operate a DLT SSS, they should not be

required to seek specific exemptions or
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permissions from a competent authority, since

such CSDs are not required to report to

competent authorities nor to comply with their

orders, and are subject to a limited set of

requirements under Regulation (EU) No

909/2014, in accordance with Article 1(4)
thereof.

Recital 10

20

(10) A DLT securities settlement system
should be a securities settlement system
operated by a CSD authorised under Regulation
(EU) No 909/2014 (the Central Securities
Depositories Regulation) that has received a
specific permission under this Regulation. A
DLT securities settlement system, and the CSD
operating it, should be subject to the relevant
requirements of Regulation (EU) No 909/2014
(the Central Securities Depository Regulation),
except where the national competent authority

has granted the CSD operating the DLT

(10) A DLT seeuritiessettlement-systerSSS
should be a securities settlement system
operated by a CSD authorised under Regulation
(EU) No 909/2014 (the Central Securities
Depositories Regulation) that has received a
specific permission under this Regulation. A
DLT seeuritiessettlement-systenSSS, and the
CSD operating it, should be subject to e
retevantall the requirements of Regulation (EU)
No 909/2014 (the Central Securities Depository

Regulation, CSDR), except-where-the-nationad
competent-anthority-hasDirective 98/26/EC (the

(10) A DLT seeunrities-settlement system
should be a seeurities-settlement system of
financial instruments operated by a CSD
authorised under Regulation (EU) No 909/2014
(the Central Securities Depositories Regulation)
that has received a specific permission under
this Regulation. A DLT-seeurities settlement
system, and the CSD operating it, should be
subject to the relevant requirements of
Regulation (EU) No 909/2014 (the Central
Securities Depository Regulation), except

where the national competent authority has
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2020/0267(COD) 26/234




Commission Proposal

securities settlement system with one or several

exemptions, in accordance with this Regulation.

EP Mandate

Settlement Finality Directive, SFD), and any

other applicable Union financial services

legislation, except for requirements in respect

of which an exemption has been granted by

ESMA to the CSD operating the DLT seewnrities
sl e i e e
exemptions—SSS, in accordance with this

Regulation. In order to allow for competition,

while at the same time preserving a level

playing field and high standards in terms of

investor protection, market integrity and

financial stability, new entrants should also be

able to access the pilot regime, provided that

they ensure compliance with the same

requirements as those applicable to an

authorised CSD under Regulation (EU) No

909/2014, in a manner proportionate to the

nature, scale and risks of their business, and

with any other applicable Union financial

services legislation, except for requirements in

respect of which exemptions are granted in

accordance with this Regulation._In order to

ensure business continuity, while also

Council Mandate

granted the CSD operating the DLT securities
settlement system with one or several

exemptions, in accordance with this Regulation.
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ensuring fair competition, new entrants should

include specific arrangements with authorised

CSDs as part of their transition strategy, and

those CSDs should offer to conclude such

arrangements in a non-discriminatory manner

against a reasonable commercial fee based on

actual costs.

Recital 10a

(10a) ADLT TSS should be a DLT market

infrastructure operated by an investment firm,

a market operator or a central securities

depository that receives a specific permission

under this Regulation to combine the activities
20a of both a DLT MTF and a DLT SSS. A DLT
TSS and its operator should be subject to the

same requirements as those applicable to both

a DLT MTF and a DLT SSS, as well as to

their operators, under this Regulation, and

should where relevant also have the possibility

of being granted the same exemptions provided

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
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under this Regulation.

Recital 11

21

(11) ADLT MTF or a CSD operating a DLT
securities settlement system should only admit
to trading or record DLT transferable securities
on their distributed ledger. DLT transferable
securities should be crypto-assets that qualify as
‘transferable securities’ within the meaning of
Directive 2014/65/EU (the Market in Financial
Instruments Directive, MiFID II) and that are
1ssued, transferred and stored on a distributed

ledger.

(11 AP M ora-ESP-eperatingadHA+
seenritiessetttementsystemDL T market
infrastructures should only admit to trading or

record DLT transferablesecurities-on

theirfinancial instruments on_a distributed

ledger. DLT #ransferabte-seenritiesfinancial

instruments should be crypto-assets that qualify
as - ; recrrities-financial
instruments within the meaning of Directive
2014/65/EU (the Market in Financial
Instruments Directive, MiFID II) with the

exception of depository receipts, and that are

i1ssued, transferred and stored on a distributed

ledger. DLT market infrastructures should

bear the liability for risks related to the

functioning of the DLT they operate, notably

ledger transparency risks, cyber risks and

operational risks.

(11) ADLT MTF or a CSD operating a DLT
seeurities-settlement system should only admit
to trading or record DLT transferable-seecurities
en-theirfinancial instruments on the
distributed ledger they use. DLT financial
instruments—BETtransferable-seeurities
should be crypto-assets that qualify as
‘transferable-seeuritiesfinancial instruments’
within the meaning of Directive 2014/65/EU
(the Market in Financial Instruments Directive,
MiFID II) and that are issued, transferred and

stored on a distributed ledger.
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Recital 12

22

(12) In order to allow innovation and
experimentation in a sound regulatory
environment while preserving financial
stability, the type of transferable securities
admitted to trading on a DLT MTF or recorded
in a CSD operating a DLT securities settlement
system should be limited to securities, such as
shares and bonds that are not liquid. In order to
determine whether a share or bond is liquid or
not, this Regulation should set some value
thresholds. To avoid the creation of any risk to
financial stability, the total market value of
DLT transferable securities recorded by a CSD
operating a DLT securities settlement system,
or admitted to trading by a DLT MTF, should
also be limited. DLT market infrastructures
should also be prevented from admitting to
trading or recording on the distributed ledger

sovereign bonds. To verify that the DLT

(12) In order to allow innovation and
experimentation in a sound regulatory
environment while preserving financial
stability, the type of tansterable-securities
admitted-to-tradine-onfinancial instruments
serviced by a DLT MTF-errecorded-in-a-CSD

. DLT . l
systemmarket infrastructure should be limited

to securities, such as shares-a#d, bonds,
including sovereign bonds, exchange-traded

funds (ETFs), and units of collective

investment undertakings (UCITS) subject to

value thresholds set out in this Regulation-that
licrsicL l . ) ]
; boneisLicid s Regwlati
should setsomevalwethresholds. To avoid the

creation of any risk to financial stability, the
total market value of DLT #ransferable

seeuritiesfinancial instruments recorded by a

(12) In order to allow innovation and
experimentation in a sound regulatory
environment while preserving financial stability
and investor protection, the type of
transferable-seeuritiesfinancial instruments
admitted to trading ena-BDEFMIE-or recorded
in a ESB-eperatingsa-DE securitiessettlement
systemDLT market infrastructure should be
limited to seeurities;such-as-shares-and
bendsshares, bonds and units in collective
investment undertakings that are netless
liquid and that are subject to the execution-
only exemption under Article 25(4)(a) of
Directive 2014/65/EU (the Market in
Financial Instruments Directive, MiFID II).
In order to determine whether a share, a bond
or a unit in collective investment
undertakings -er-bend-is liquid or not, this

Regulation should set some value thresholds
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transferable securities traded on or recorded by
a DLT market infrastructure meets the
conditions imposed under this Regulation,
national competent authorities should be
allowed to require such DLT market

infrastructures to submit reports.

systems—or-admitted-to-tradingDLT SSS or by a
DLT MFETSS, should also be limited. BLF
ma#k&t—y@#a—%te&ﬁaes—#mﬁld—e#?e—be—p#a%ed' 2 2 5 7
% i i L )
distributed tedoer sovereion-bonds. To verify
that the DLT #ansferablesecuritiesfinancial
instruments traded on or recorded by a DLT
market infrastructure meetsmeet the conditions
imposed under this Regulation, #ationeat
competent-anthoritiesESMA should-be-altowed
to require such DLT market infrastructures to

submit reports.

that can be further reduced by competent
authorities. To avoid the creation of any risk to
financial stability, the total market value of

DLT transferable securitiesfinancial

instruments recorded by-a-CSD-eperatingin a
DLT seeuritiessettlement system;-or-admitted
to-trading bya DEFMTEmarket
infrastructure, should also be limited. BEF
marketinfrastructures-should-also-be-prevented
" ’ ’ ]

distributed-ledgersovereignbonds—To verify
that the DLT transferable-securitiesfinancial

instruments traded on or recorded by a DLT
market infrastructure meets the conditions
imposed under this Regulation, national
competent authorities should be allowed to
require such DLT market infrastructures to

submit reports.

Recital 13

23

(13) In order to ensure a level playing field

(13) In order to ensure-cminimise distortions

(13) In order to ensure a level playing field
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with transferable securities admitted to trading

on a traditional trading venue within the
meaning of Directive 2014/65/EU (the Market
in Financial Instruments Directive, MiFID II)
and a high level of market integrity, the DLT
transferable securities admitted to trading on a
DLT MTF should always be subject to the
provisions prohibiting market abuse in

Regulation (EU) No 596/2014 (the Market

of the level playing field with tansterable

seenritiesfinancial instruments admitted to

trading on a traditional trading venue within the
meaning of Directive 2014/65/EU (the Market
in Financial Instruments Directive, MiFID II)

and a-hishlevelto ensure high levels of market

integrity, investor protection and financial

stability, the DLT #ansferable
seewritiesfinancial instruments admitted to

with transferable-seenritiesfinancial
instruments admitted to trading on a traditional
trading venue within the meaning of Directive
2014/65/EU (the Market in Financial
Instruments Directive, MiFID II) and a high
level of market integrity, the DLT transferable
seeuritiesfinancial instruments admitted to
trading on a DLT MTF should always be

subject to the provisions prohibiting market

Abuse Regulation). trading on a DLT MTF or on a DLT TSS abuse in Regulation (EU) No 596/2014 (the
should always be subject to the provisions Market Abuse Regulation).
prohibiting market abuse in Regulation (EU) No
596/2014 (the Market Abuse Regulation).
Recital 14

24

(14) A DLT MTF should be able to request one
or several exemptions on a temporary basis, as
listed under this Regulation, to be granted by
the competent authority, if it complies with the
conditions attached to such exemptions as well

as additional requirements set under this

(14) A DLT MTF should be able to request one
or several exemptions on a temporary basis, as
listed under this Regulation, to be granted by
the-competent-anthority ESMA, if it complies
with the conditions attached to such exemptions

as well as additional requirements set under this

(14) A DLT MTF should be able to request one
or several exemptions on a temporary basis, as
listed under this Regulation, to be granted by
the competent authority, if it complies with the
conditions attached to such exemptions as well

as additional requirements set under this

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 32/234




Commission Proposal

EP Mandate

Council Mandate

Regulation to address novel forms of risks
raised by the use of DLT. The DLT MTF
should also comply with any compensatory
measure imposed by the competent authority in
order to meet the objectives pursued by the
provision for which an exemption has been

requested.

Regulation to address novel forms of risks
raised by the use of DLT. The DLT MTF
should also comply with any compensatory or
corrective measure imposed by the competent
authority in order to meet the objectives
pursued by the provision for which an
exemption has been requested._ ESMA should

grant exemptions and require compensatory or

corrective measures in a way that ensures the

uniform application of this Regulation across

the Union, notably with respect to investor

protection, market integrity, financial stability

and the non-intermediated access of retail

investors to DLT MTFs.

Regulation to address novel forms of risks
raised by the use of DLT. The DLT MTF
should also comply with any compensatory
measure imposed by the competent authority in
order to meet the objectives pursued by the
provision for which an exemption has been

requested.

Recital 15

25

(15) Where a financial instrument is admitted
to trading on an MTF, it is to be recorded with
an authorised Central Securities Depository in
accordance with Regulation (EU) No 909/2014
(the Central Securities Depository Regulation).

(15) Where a financial instrument is admitted
to trading on an MTF, it is to be recorded with
an authorised Central Securities Depository in
accordance with Regulation (EU) No 909/2014
(the Central Securities Depository Regulation).
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Commission Proposal

While the recording of a transferable security

and the settlement of related transactions could
potentially take place on a distributed ledger,
Regulation (EU) No 909/2014 imposes an
intermediation by a CSD and would oblige to
replicate the recording on the distributed ledger
at the CSD level, potentially imposing a
functionally redundant overlay to the trade
lifecycle of a financial instrument handled by
DLT market infrastructures subject to this
Regulation. Therefore, a DLT MTF should be
able to request an exemption of the book-entry
requirement and the recording with a CSD set
by Regulation (EU) No 909/2014, where the
DLT MTF complies with equivalent
requirements to those applying to a CSD. The
DLT MTF should record the transferable
securities on its distributed ledger, ensure the
integrity of the issues on the distributed ledger,
establish and maintain procedures to ensure the
safekeeping of the DLT transferable securities,
complete the settlement of transactions, and

prevent settlement fails.

EP Mandate

Whileth i of o transiorabl .

potentiaty-take placeAn investment firm or a

market operator operating a DLT MTF should

be able to be permitted to record and settle

DLT financial instruments on a distributed
ledger—ecndatiomn L2 D00 D0 L e
. Lictiont S el g
L . ——— he distributed
) he CSD Jevel — .

Hpettenetbadidareneelon o e e

DLT ot , bice L
eble e et e e ba e e
) o ” th e CSD
by, In such a case, the DLT MTF should be

considered to be a DLT TSS and should

comply with the same requirements as those

applying to a DLT SSS and should, among

other requirements set out under Regulation

(EU) No 909/2014-where-the- DLT-MTE
o : !

Council Mandate

While the recording of a transferable
seeunrityfinancial instrument and the settlement
of related transactions could potentially take
place on a distributed ledger used by the DLT
MTF, Regulation (EU) No 909/2014 imposes
an intermediation by a CSD and would oblige to
replicate the recording on the distributed ledger
at the CSD level, potentially imposing a
functionally redundant overlay to the trade
lifecycle of a financial instrument handled by
DLT market infrastructures subject to this
Regulation. Therefore, a DLT MTF should be
able to request an exemption of the book-entry
requirement and the recording with a CSD set
by Regulation (EU) No 909/2014, where the
DLT MTF complies with equivalent
requirements to those applying to a CSD. The
DLT MTF should record the transferable
seeuritiesfinancial instruments on its
distributed ledger, ensure the integrity of the
issues on the distributed ledger, establish and
maintain procedures to ensure the safekeeping

of the DLT transferable-securitiesfinancial
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EP Mandate

Council Mandate

eppiving—to-a-CSP— et M F—dowd
record the transferablesecurities-on

itsfinancial instruments on a distributed ledger,

ensure the integrity of the issues on the
distributed ledger, establish and maintain
procedures to ensure the safekeeping of the
DLT transterable-seenritiesfinancial
instruments, complete the settlement of
transactions, and prevent settlement fails._The
exemptions from those requirements allowed
in this Regulation for DLT MTFs and DLT
SSSs should also be available to DLT TSSs.

instruments, complete the settlement of

transactions, and prevent settlement fails.

Recital 16

26

(16) Where performing the settlement of
transactions in DLT transferable securities, the
DLT MTF should ensure that the payment for
DLT transferable securities from the buyer
occurs at the same time as DLT transferable
securities are delivered from the seller (delivery

versus payment). Where practicable and

(16) Hhereperformingthesettlementof
tionsinDLT orableseenritiost)
DL MTFEA DLT TSS should ensure that the
payment for DLT #ansferable
seenritiesfinancial instruments from the buyer
occurs at the same time as DLT #ansferable

seenrities-arefinancial instruments delivered

(16) Where performing the settlement of
transactions in DLT transferable
seecuritiesfinancial instruments, the DLT MTF
should ensure that the payment or delivery for
DLT transferableseeuritiesfinancial
instruments from the buyer occurs at the same

time as DLT transferablesecuritiesfinancial
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available, the cash payments should be settled
through central bank money and, where not
practicable or available, through commercial
bank money. In order to test innovative
solutions and to allow for the cash payments to
occur on a distributed ledger, the DLT MTFs
should also be allowed to use so-called
settlement coins, that is to say commercial bank
money in a tokenised form, or e-money tokens
as defined in the Regulation No 2021/XX on
Markets in Crypto-Assets'. Where using
commercial bank money for cash payments, the
DLT MTF should limit counterparty risk by
establishing and monitoring adherence by the
credit institutions used for the settlement of
cash payments to strict criteria, such as their
regulation and supervision, creditworthiness,
capitalisation, access to liquidity and

operational reliability.

1. Proposal for a Regulation of the European Parliament
and of the Council on Markets in Crypto-assets, and

amending Directive (EU) 2019/1937— COM(2020)593

EP Mandate

from the seller (delivery versus payment, DvP).
Where practicable and available, the eas#
paymentspayment leg should be settled through
central bank money a#dor, where not
practicable or available, through commercial
bank money. In order to test innovative
solutions and to allow for the eash
paymentspayment leg to occur on a distributed
ledger, the PEFAMFEsa DLT TSS should also
be allowed to use so-called settlement coins,
that is to say commercial bank money in a
tokenised form, or e-money tokens (EMTs) as
defined in-##e Regulation No 2021/XX on
Markets in Crypto-Assets'. Where using
commercial bank money for eashpaymentsthe
payment leg, the DLT MZETSS should limit
counterparty risk by establishing and
monitoring adherence by the credit institutions
used for the settlement of eashpaymentsthe
payment leg to strict criteria, such as their
regulation and supervision, creditworthiness,
capitalisation, access to liquidity and

operational reliability.

Council Mandate

instruments are delivered from the seller
(delivery versus payment and delivery versus
delivery). Where practicable and available, the
cash payments should be settled through central
bank money, including in a tokenised form,
and, where not practicable or available, through
commereial- bankmeneyaccounts open with a
CSD authorised to provide banking services
or a credit institution. In order to test
innovative solutions and to allow for the cash
payments to occur on a distributed ledger, the
DLT MTFs should also be allowed to use so-
called settlement coins, that is to say
commercial bank money in a tokenised form
from credit institutions, or e-money tokens as
defined in the Regulation No 2021/XX on
Markets in Crypto-Assets'. WhereWhen using
commercial bank money for cash payments, the
DLT MTF should limit eeunterparty-riskrisks
by establishing and monitoring adherence by
the credit institutions or the CSD authorised to
provide banking services used for the

settlement of cash payments to strict criteria,
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EP Mandate

Council Mandate

1. Proposal for a Regulation of the European Parliament
and of the Council on Markets in Crypto-assets, and

amending Directive (EU) 2019/1937— COM(2020)593

such as their regulation and supervision,
creditworthiness, capitalisation, access to

liquidity and operational reliability.

1. Proposal for a Regulation of the European Parliament
and of the Council on Markets in Crypto-assets, and

amending Directive (EU) 2019/1937— COM(2020)593

Recital 16a

26a

(16a) When settlement of payments is
carried out in e-money tokens the relevant
requirements from Directive 2009/110/EC
and Regulation No 2021/XX on Markets in
Crypto-Assets' shall be complied with when
the operator of the DLT market
infrastructure issues the e-money tokens or
when it provides custody services for e-

money tokens.

1. Proposal for a Regulation of the European
Parliament and of the Council on Markets in Crypto-
assets, and amending Directive (EU) 2019/1937-
COM(2020)593
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EP Mandate

Council Mandate

Recital 17

27

(17) Under Directive (EU) .../...!, which
amends Directive 2014/65/EU (Markets in
Financial Instruments Directive, MiFID II), a
DLT MTF is able to request an exemption from
the obligation of intermediation. Traditional
MTFs may admit as members or participants
only investment firms, credit institutions and
other persons who have sufficient level of
trading ability, competence and with adequate
organisational arrangements and resources. By
contrast, many trading platforms for crypto-
assets offer a disintermediated access and
provide direct access to retail clients. One
potential regulatory hurdle to the development
of MTFs for DLT transferable securities could
be the obligation of intermediation embedded in
Directive 2014/65/EU (Markets in Financial
Instruments Directive, MiFID II). A DLT MTF

is allowed to request a temporary derogation to

(17) Under Directive (EU) .../...!, which
amends Directive 2014/65/EU (Markets in
Financial Instruments Directive, MiFID II), a
DLT MTF is able to request an exemption from
the obligation of intermediation. Traditional
MTFs may admit as members or participants
only investment firms, credit institutions and
other persons who have sufficient level of
trading ability, competence and with adequate
organisational arrangements and resources. By
contrast, many trading platforms for crypto-
assets offer a disintermediated access and
provide direct access to retail clients. One
potential regulatory hurdle to the development

of MTFs for DLT transferable

seeuritiesfinancial instruments could be the

obligation of intermediation embedded in
Directive 2014/65/EU (Markets in Financial
Instruments Directive, MiFID II). A DLT MTF

amendsDireetive-2014/65/EU (Markets in
Financial Instruments Directive, MiFID II), as
amended by Directive (EU) .../...}, a DLT
MTF is able to request an exemption from the
obligation of intermediation. Traditional MTFs
may admit as members or participants only
investment firms, credit institutions and other
persons who have sufficient level of trading
ability, competence and with adequate
organisational arrangements and resources. By
contrast, many trading platforms for crypto-
assets offer a disintermediated access and
provide direct access to retail clients. One
potential regulatory hurdle to the development
of MTFs for DLT transferable
seeuritiesfinancial instruments could be the
obligation of intermediation embedded in

Directive 2014/65/EU (Markets in Financial
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Commission Proposal

EP Mandate

Council Mandate

such an obligation of intermediation and to
provide access to retail investors, provided that
adequate safeguards in terms of investor
protection would be in place and that such retail
investors are fit and proper for anti-money
laundering and combatting the financing of

terrorism purpose.

1. Proposal for a Directive of the European Parliament and
of the Council amending Directive EU/2013/36, Directive
2014/65/EU, Directive (EU) 2015/2366, Directive
2009/138/EC, Directive EU/2016/2341, Directive
2009/65/EC, Directive 2011/61/EC and Directive
2006/43/EC, - COM(2020)596

is allowed to request a temporary derogation to
such an obligation of intermediation and to
provide access to retail investors, provided that
adequate safeguards in terms of investor
protection would be in place and that such retail
investors are fit and proper for anti-money
laundering and combatting the financing of

terrorism purpose.

1. Proposal for a Directive of the European Parliament and
of the Council amending Directive EU/2013/36,

Directive 2014/65/EU, Directive (EU) 2015/2366,
Directive 2009/138/EC, Directive EU/2016/2341,
Directive 2009/65/EC, Directive 2011/61/EC and
Directive 2006/43/EC, - COM(2020)596

Instruments Directive, MiFID II). A DLT MTF
is allowed to request a temporary derogation to
such an obligation of intermediation-and, to
provide access to retail investors and to enable
them to deal on their own account, provided
that adequate safeguards in terms of investor
protection would be in place and that such retail
investors are fit and proper for anti-money
laundering and combatting the financing of

terrorism purpose.

1. Proposal for a Directive of the European Parliament and
of the Council amending Directive EU/2013/36, Directive
2014/65/EU, Directive (EU) 2015/2366, Directive
2009/138/EC, Directive EU/2016/2341, Directive
2009/65/EC, Directive 2011/61/EC and Directive
2006/43/EC; - COM(2020)596

Recital 18

28

(18) To be granted an exemption under this
Regulation, the DLT MTF should demonstrate

that the exemption is proportionate and limited

(18) To be granted an exemption under this
Regulation, the DLT MTF should demonstrate
that the requested exemption is proportionate

(18) To be granted an exemption under this
Regulation, the DLT MTF should demonstrate

that the exemption is proportionate and limited
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EP Mandate

Council Mandate

to the use of DLT as described in its business

plan and that the exemption requested is limited
to the DLT MTF and not extended to any other
MTF operated by the same investment firm or

market operator.

and limited to the use of DLT as described in its

business plan and that the_requested exemption
reguested-is limited to the DLT MTF and not
extended to any other MTF operated by the

same investment firm or market operator.

to the use of DLT as described in its business
plan and that the exemption requested is limited
to the DLT MTF and not extended to any other
MTF operated by the same investment firm or

market operator.

Recital 18a

28a

(18a) The operation of a DLT market
infrastructure should not undermine
Member-States climate policies. Thus, it is
important to further encourage the
development of and investments in low or
zero emission DLTSs, including by integrating
this technology in the sustainable finance

taxonomy.

Recital 19

29

(19) A CSD operating a DLT securities
settlement system should be able to request one

or several exemptions on a temporary basis, as

(19) A CSD operating a DLT seenrities
setttement-systemSSS should be able to request

one or several exemptions on a temporary basis,

(19) A CSD operating a DLT seeurities
settlement system should be able to request one

or several exemptions on a temporary basis, as
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Council Mandate

listed under this Regulation, to be granted by
the relevant competent authority, if it complied
with the conditions to such exemptions as well
as additional requirements to address novel
forms of risks raised by the use of DLT. The
CSD operating the DLT securities settlement
system should comply with any compensatory
measure imposed by the competent authority in
order to meet the objectives pursued by the
provision for which an exemption has been

requested.

as listed under this Regulation, to be granted by

therelevarnt-competerni-anthorie ESMA, it it
eomptiedcomplies with the conditions attached

to such exemptions as well as additional

requirements set out in this Regulation to

address novel forms of risks raised by the use of

DLT. The &SBovperatinethe- Pt secnrities
settlenent-systemSSS should comply with any

compensatory or corrective measure imposed

by ESMA after consulting the national the

competent authority, in order to meet the
objectives pursued by the provision for which
an exemption has been requested. ESMA

should grant exemptions and require

compensatory or corrective measures in a way

that ensures the uniform application of this

Regulation across the Union, notably with

respect to investor protection, market integrity,

financial stability and the non-intermediated

access of retail investors to DLT SSSSs.

listed under this Regulation, to be granted by
the relevant competent authority, if it complied
with the conditions to such exemptions as well
as additional requirements to address novel
forms of risks raised by the use of DLT. The
CSD operating the DL T-seeurities settlement
system should comply with any compensatory
measure imposed by the competent authority in
order to meet the objectives pursued by the
provision for which an exemption has been

requested.

Recital 20
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30

(20) A CSD operating a securities settlement
system should be allowed to request exemptions
from different provisions that are likely to
create regulatory obstacles for the development
of settlement securities systems for transferable
securities. For instance, a CSD should be able to
request an exemption from some definitions of
Regulation (EU) 909/2014 (the Central
Securities Depositories Regulation), such as the
notion of ‘dematerialised form’, ‘security
account’, ‘transfer orders’ as well as
exemptions from provisions which refers to the
notion of ‘security account’, such as the rules
on the recording of securities, integrity of issue
or segregation of accounts. CSDs operate
securities settlement system by crediting and
debiting the securities accounts of its
participants. However, double-entry (or
multiple-entry) book keepings securities
accounts may not always exist in a DLT system.
Therefore, a CSD operating a DLT securities

settlements system should be able to request an

(20) A CSD operating a securities settlement
system should be allowed to request exemptions
from differentcertain provisions that are likely
to create regulatory obstacles for the
development of settement-seenrities-systensfor

transterableseenritiesDLT SSSs. For instance,
a CSD should be able to request arn-exemption

fromthat some definitions of Regulation (EU)

909/2014 (the Central Securities Depositories
Regulation, CSDR) do not apply, such as the

notion of ‘dematerialised form’, ‘security
account’, ‘transfer orders’ as well as
exemptions from provisions which refers to the
notion of ‘security account’, such as the rules
on the recording of securities, integrity of issue
or segregation of accounts. CSDs operate
securities settlement system by crediting and
debiting the securities accounts of its
participants. However, double-entry (or
multiple-entry) book keepings securities
accounts may not always exist in a DLT system.

Therefore, a CSD operating a DLT seeurities

(20) A CSD operating a seeurities-settlement
system should be allowed to request exemptions
from different provisions that are likely to
create regulatory obstacles for the development
of settlement securities systems for transferable
securities. For instance, a CSD should be able to
request an exemption from some definitions of
Regulation (EU) 909/2014 (the Central
Securities Depositories Regulation), such as the
notion of ‘dematerialised form’, ‘security
account’, ‘transfer orders’ as well as
exemptions from provisions which refers to the
notion of ‘security account’, such as the rules
on the recording of securities, integrity of issue
or segregation of accounts. CSDs operate
securities settlement system by crediting and
debiting the securities accounts of its
participants. However, double-entry (or
multiple-entry) book keepings securities
accounts may not always exist in a DLT system.
Therefore, a CSD operating a DLT-seeurities

settlements system should be able to request an
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EP Mandate

Council Mandate

exemption from the rules referring to the notion
of ‘securities account’ or ‘book-entry form’
should it be necessary to allow the recording of
DLT transferable securities on a distributed
ledger, to ensure the integrity of the DLT
transferable security issue on the distributed
ledger and the segregation of the DLT

transferable securities belonging to various

setttementssystenSSS should be able to request

an exemption from the rules referring to the
notion of ‘securities account’ or ‘book-entry
form’ should it be necessary to allow the

recording of DLT #ansferable

seewritiesfinancial instruments on a distributed

ledger. However, any CSD operating a DLT

SSS would still need -to ensure the integrity of

exemption from the rules referring to the notion
of ‘securities account’ or ‘book-entry form’
should it be necessary to allow the recording of
DLT transferableseeuritiesfinancial
instruments on a distributed ledger, to ensure
the integrity of the DLT transferable
seetrityfinancial instrument issue on the

distributed ledger and the segregation of the

participants. the DLT transferable-secwrityfinancial DLT transferable-seeuritiesfinancial
instruments issue on the distributed ledger and | instruments belonging to various participants.
the segregation of the DLT #ansferable
seeuritiesfinancial instruments belonging to
various participants.
Recital 20a

30a

(20a) A DLT SSS should be able to be

permitted, at its request, to admit to trading

DLT financial instruments and perform

similar roles as the ones performed by a DLT
MTF. In such a case, a DLT SSS should be
considered to be a DLT TSS and should, in
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Council Mandate

addition to the requirements applicable to a

DLT SSS, comply with the same requirements
as those applying to a DLT MTF. The

exemptions from those requirements provided

for in this Regulation in respect of DLT MTFs

and DLT SSSs should also be available to DLT
TSSs.

Recital 21

31

(21) Under Regulation (EU) No 909/2014 (the
Central Securities Depositories Regulation), a
CSD can only outsource one of its core
activities, after receiving an authorisation from
the competent authority. The CSD is also
required to respect several conditions, so that
the outsourcing does not result in a delegation
of its responsibility or in a modification of the
obligations of the CSD towards its participants
or issuers. Depending on its business plan, a
CSD operating a DLT securities settlement

system could be willing to share the

(21) tuderA CSD operating a DLT SSS
should remain subject to Regulation (EU) No

909/2014 (the Central Securities Depositories
Regulation, CSDR), pursuant to which a CSD
i L — ;

. hority The CSD-is il o
temrep e e eend i e o-the e that

outsources services or activities to a third party

remains fully responsible for discharging all of

its obligations under that Regulation and is

required to ensure that any outsourcing does

(21) Under Regulation (EU) No 909/2014 (the
Central Securities Depositories Regulation), a
CSD can only outsource one of its core
activities, after receiving an authorisation from
the competent authority. The CSD is also
required to respect several conditions, so that
the outsourcing does not result in a delegation
of its responsibility or in a modification of the
obligations of the CSD towards its participants
or issuers. Depending on its business plan, a
CSD eperatingusing a DLT-seeurities

settlement system could be willing to share the
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responsibility of running its distributed ledger
on which the transferable securities are recorded
with other entities, including with its
participants. The DLT securities settlement
system should be able to request an exemption
from the outsourcing requirements to develop
such innovative business models. In such a
case, they should demonstrate that the
provisions on outsourcing are incompatible with
the use of DLT as envisaged in their business
plan and they should also demonstrate that
some minimum requirements on outsourcing

are met.

EP Mandate

not result in athe delegation of itsresponsibility

: it ¢ the-oblicati the
CSD's responsibility. Pursuant to the CSDR
on-its-businessplan, a CSD operating a DLT
. : e bewilli
; . — —

o o swith ot ties.
ol I  The DLT
seeurities-settlement-systenSSS is only

permitted to outsource a core service or

activity after receiving an authorisation from

the competent authority. The CSD operating a
DLT SSS should be able to request an
exemption from the-outsonreinerequirenents
sueh-a-ease—they-showldthat authorisation

requirement [in cases where it is able to

demonstrate that the provisions-on-outsonreing
arerequirement is incompatible with the use of

DLT as envisaged in #keirits business plan-a#¢
ther=hionldalso-demontratethatone

Council Mandate

responsibility of running #sthe distributed
ledger on which the transferable securities are
recorded with other entities, including with its
participants. The DLT-seeurities settlement
system should be able to request an exemption
from the outsourcing requirements to develop
such innovative business models. In such a
case, they should demonstrate that the
provisions on outsourcing are incompatible with
the use of DLT as envisaged in their business
plan and they should also demonstrate that
some minimum requirements on outsourcing

are met.
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Recital 22

32

(22) The obligation of intermediation through a
credit institution or an investment firm so that
retail investors are not able to obtain direct
access to the settlement and delivery systems
operated by a CSD could potentially create a
regulatory obstacle to the development of
alternative models of settlement based on a
DLT that allow direct access by retail clients.
Therefore, the CSD operating a DLT securities
settlement system should be allowed to request
an exemption from the notion of participant, as
set out by Regulation (EU) No 909/2014 (the
Central Securities Depositories Regulation).
Where seeking an exemption from the
obligation of intermediation under Regulation
(EU) No 909/2014 (the Central Securities
Depositories Regulation), the CSD operating a

securities settlement system should ensure that

(22) The obligation of intermediation through a
credit institution or an investment firm so that
retail investors are not able to obtain direct
access to the settlement and delivery systems
operated by a CSD could potentially create a
regulatory obstacle to the development of
alternative models of settlement based on a
DLT that allow direct access by retail clients.
Therefore, the CSD operating a DLT seenrities
setttement-systemSSS should be allowed to
request an exemption from the notion of
participant, as set out by Regulation (EU) No
909/2014 (the Central Securities Depositories
Regulation, CSDR). Where seeking an
exemption from the obligation of intermediation
under Regulation (EU) No 909/2014 (the
Central Securities Depositories Regulation,

CSDR), the CSD operating a securities

(22) The obligation of intermediation through a
credit institution or an investment firm so that
retail investors are not able to obtain direct
access to the settlement and delivery systems
operated by a CSD could potentially create a
regulatory obstacle to the development of
alternative models of settlement based on a
DLT that allow direct access by retail clients.
Therefore, the CSD operating a DLT seeurities
settlement system should be allowed to request
an exemption from the notion of participant, as
set out by Regulation (EU) No 909/2014 (the
Central Securities Depositories Regulation).
Where seeking an exemption from the
obligation of intermediation under Regulation
(EU) No 909/2014 (the Central Securities
Depositories Regulation), the CSD operating a
seeuritiesDLT settlement system should ensure
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these persons are of sufficient good repute and

fit and proper for the purpose of anti-money
laundering and combatting the financing of
terrorism. The CSD operating the securities
settlement system should also ensure that these
participants have sufficient level of ability,
competence, experience and knowledge of post-

trading and the functioning of DLTs.

settlement system should ensure that these
persons are of sufficient good repute and fit and
proper for the purpose of anti-money laundering
and combatting the financing of terrorism. The
CSD operating the securities settlement system
should also ensure that these participants have
sufficient level of ability, competence,
experience and knowledge of post-trading and

the functioning of DLTs.

that these persons are of sufficient good repute
and fit and proper for the purpose of anti-money
laundering and combatting the financing of
terrorism. The CSD operating the
seeuritiesDLT settlement system should-alse
ensure that these participants have sufficient
level of ability, competence, experience and
knowledge of post-trading and the functioning
of DLTs.

Recital 23

33

(23) The entities that are eligible to participate
in a CSD covered by Regulation (EU) No
909/2014 (the Central Securities Depositories
Regulation) are based on the entities that are
eligible to participate in a securities settlement
system that is designated and notified in
accordance with Directive 98/26/EC (the
Settlement Finality Directive) because
Regulation (EU) No 909/2014 (the Central

Securities Depositories Regulation) requires

(23) The entities that are eligible to participate
in a CSD covered by Regulation (EU) No
909/2014 (the Central Securities Depositories
Regulation, CSDR) are based on the entities
that are eligible to participate in a securities
settlement system that is designated and notified
in accordance with Directive 98/26/EC (the
Settlement Finality Directive, SFD) because
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation, CSDR)

(23) The entities that are eligible to participate
in a CSD covered by Regulation (EU) No
909/2014 (the Central Securities Depositories
Regulation) are based on the entities that are
eligible to participate in a securities settlement
system that is designated and notified in
accordance with Directive 98/26/EC (the
Settlement Finality Directive) because
Regulation (EU) No 909/2014 (the Central

Securities Depositories Regulation) requires
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securities settlement systems operated by CSDs
to be designated and notified under Directive
98/26/EC. A DLT securities settlement system
that applies to be exempted from the
participation requirements of Regulation (EU)
No 909/2014 (the Central Securities
Depositories Regulation) would not be
compliant with the participation requirements of
Directive 98/26/EC. Consequently, such a DLT
securities settlement system could not be
designated and notified under that Directive.
However, this would not preclude a DLT
securities settlement system that complies with
all of the requirements of Directive 98/26/EC

from being so designated and notified.

EP Mandate

requires securities settlement systems operated
by CSDs to be designated and notified under
Directive 98/26/EC. A DLT seeurities
setttement-systemSSS or a DLT TSS that
applies to be exempted from the participation

requirements of Regulation (EU) No 909/2014

(the Central Securities Depositories Regulation,
CSDR) would not be compliant with the
participation requirements of Directive
98/26/EC. Consequently, such a DLT seeurities
setttement-systemSSS or TSS could not be
designated and notified under that Directive.
However, this would not preclude a BD£F
seenrities-settlement-systemDL TSSS that
complies with all of the requirements of
Directive 98/26/EC from being so designated

and notified.

Council Mandate

securities settlement systems operated by CSDs
to be designated and notified under Directive
98/26/EC. A BEF-securities settlement system
based on DLT that applies to be exempted
from the participation requirements of
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) would not
be compliant with the participation
requirements of Directive 98/26/EC.
Consequently, such a BEF-securities settlement
system could not be designated and notified
under that Directive and for that reason is not
referred to as DLT securities settlement
system in this Regulation but rather DLT
settlement system.— Therefore, the DLT pilot
regime allows CSDs to operate a DLT
securities system which is not a securities
settlement system designated pursuant the
SFD. However, this would not preclude a DLT
seeurities settlement system that complies with
all of the requirements of Directive 98/26/EC

from being so designated and notified.
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Recital 24

34

(24) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) encourages
the settlement of transactions in central bank
money. Where the settlement of cash payments
in central bank money is not available and
practicable, this settlement can take place in
commercial bank money. That provision can be
difficult to apply for a CSD operating a DLT
securities settlement system, as such a CSD
would have to effect movements in cash
accounts at the same time as the delivery of
securities on the DLT. A CSD operating a DLT
securities settlement system should be allowed
to request an exemption from the rules of
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) on cash
settlement in order to develop innovative
solutions, such as the use of settlement coins or
‘e-money tokens’ as defined in the Regulation

No 2021/XX on Markets in Crypto-Assets'.

(24) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation, CSDR)
encourages the settlement of transactions in
central bank money. Where the settlement of
eash-paymentsthe payment leg in central bank
money is not available and practicable, this
settlement can take place in commercial bank
money. That provision can be difficult to apply
for a CSD operating a DLT seecuritiessettlement
spsternSSS, as such a CSD would have to effect
movements in cash accounts at the same time as
the delivery of securities on the LI distributed
ledger. A CSD operating a DLT seewrities
setttement-systenSSS should be allowed to
request an exemption from the rules of
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation, CSDR) on
cash settlement in order to develop innovative
solutions, such as the use of settlement coins or
‘e-money tokens’ (EMTs) as defined— in the
Regulation No 2021/XX on Markets in Crypto-

(24) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) encourages
the settlement of transactions in central bank
money. Where the settlement of cash payments
in central bank money, including in a
tokenised form, is not available and
practicable, this settlement can take place #
commereial-bankmeneythrough accounts
opened with a credit institution or through
its own accounts. That provision can be
difficult to apply for a CSD operating a DLT
seeurities-settlement system, as such a CSD
would have to effect movements in cash
accounts at the same time as the delivery of
securities on the DLT. A CSD operating a DLT
seerities-settlement system should be allowed
to request an exemption from the rules of
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) on cash
settlement in order to develop innovative

solutions, such as the use of settlement-coins-or
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1. Proposal for a Regulation of the European Parliament
and of the Council on markets in crypto-assets, and

amending Directive (EU) 2019/1937 — COM(2020)593

Assets'.

1. Proposal for a Regulation of the European Parliament
and of the Council on markets in crypto-assets, and

amending Directive (EU) 2019/1937 — COM(2020)593

‘e-money tokens’ as defined— in the Regulation

No 2021/XX on Markets in Crypto-Assets'.

1. Proposal for a Regulation of the European Parliament
and of the Council on markets in crypto-assets, and

amending Directive (EU) 2019/1937 — COM(2020)593

Recital 25

35

(25) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) requires
that a CSD gives access to another CSD or to
other market infrastructures. The access to a
CSD operating a DLT securities settlement
system can be burdensome or difficult to
achieve, as the interoperability of legacy
systems with DLT has not been tested yet. A
DLT securities settlement system should also be
able to request an exemption from such rules, if
it can demonstrate that the application of such
rules are disproportionate to the size of the DLT

securities settlement system.

(25) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation, CSDR)
requires that a CSD gives access to another
CSD or to other market infrastructures_on a

non-discriminatory and transparent basis. The

access to a CSD operating a DLT seeunrities

setttement-systemSSS can be technically more
challenging, burdensome or difficult to

achieve, as the interoperability of legacy
systems with DLT has not been tested yet. A
DLT seeuritiessettlement-systennSSS should
also be able to request an exemption from such
rules, if it can demonstrate that the application

of such rules are disproportionate to the size of

(25) Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation) requires
that a CSD gives access to another CSD or to
other market infrastructures. The access to a
CSD operating a DLT seeurities-settlement
system can be burdensome or difficult to
achieve, as the interoperability of legacy
systems with DLT has not been tested yet. A
DLT seeurities-settlement system should also be
able to request an exemption from such rules, if
it can demonstrate that the application of such
rules are disproportionate to the size of the DLT

seeurities settlement system.
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the DLT seeuriticssettement-systemSSS or

DLTTSS.

Recital 26

(26) Irrespective of the rule for which an
exemption is requested, a CSD operating a DLT
securities settlement system should demonstrate

that the exemption requested is proportionate

(26) Irrespective of the rule for which an

exemption is requested, a CSD operating a DLT
seeurities-setttement-systemSSS should

demonstrate that the exemption requested is

(26) Irrespective of the rule for which an
exemption is requested, a CSD operating a DLT
seeurities-settlement system should demonstrate

that the exemption requested is proportionate

36 and justified by the use of DLT. The exemption | proportionate and justified by the use of DLT. and justified by the use of DLT. The exemption
should also be limited to the DLT securities The exemption should also be limited to the should also be limited to the DLT seeurities
settlement system and not cover other securities | DLT seeurities—settlementsystennSSS and not settlement system and not cover other-seeurities
settlement systems operated by the same CSD. | cover other securities settlement systems settlement systems operated by the same CSD.

operated by the same CSD.
Recital 27
(27) DLT market infrastructures should also be | (27) DLT market infrastructures and their (27) DLT market infrastructures should also be
- subject to additional requirements, compared to | gperators should also be subject to additional subject to additional requirements, compared to

traditional market infrastructures. These
requirements are necessary to avoid risks raised

by the use of DLT or by the new way the DLT

requirements, compared to traditional market
infrastructures. These requirements are

necessary to avoid risks raised-byrelated to the

traditional market infrastructures. These
requirements are necessary to avoid risks raised

by the use of DLT or by the new way the DLT
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market infrastructure would carry out its
activities. Therefore, DLT market infrastructure
should establish a clear business plan that
details how the DLT would be used and the

legal arrangements put in place.

use of DLT or by the new way the DLT market

infrastructure would carry out its activities.
Therefore, @ DLT market infrastructure and its
operator should establish a clear business plan
that details how the DLT would be used and the

legal arrangements put in place.

market infrastructure would carry out its
activities. Therefore, DLT market infrastructure
should establish a clear business plan that
details how the DLT would be used and the

legal arrangements put in place.

Recital 28

38

(28) A CSD operating a DLT securities
settlement system, or DLT MTF where they are
permitted to settle the transactions in DLT
transferable securities themselves, should
establish the rules on the functioning of the
proprietary DLT they operate, including the
rules to access and admission on the DLT, the
rules for the participating nodes and the rules to
address potential conflicts of interest, as well as

risk management measures.

establish-DLT SSS and DLT TSS operators

should establish or document, as appropriate,

the rules on the functioning of the proprietars
DL they-operatedistributed ledger they use,

including the rules to access and admission on

the DL Tdistributed ledger, the rules for the

participating nodes and the rules to address
potential conflicts of interest, as well as risk

management measures.

(28) A CSD operating a DLT seeurities
settlement system, or DLT MTF where they are
permitted to settle the transactions in DLT
transferable-seecuritiesfinancial instruments
themselves, should establish the rules on the
functioning of the-preprietary DLT they
eperateuse, including the rules to access,
admission and authentication-and-admission
on the DLT, the rules for the participating nodes
and the rules to address potential conflicts of

interest, as well as risk management measures.
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Commission Proposal

Recital 29

39

(29) A DLT market infrastructure should be
required to inform members, participants,
issuers and clients on how they intend to
perform their activities and how the use of DLT
will create deviations compared to the way the
service is normally provided by a traditional
MTF or a CSD operating a securities settlement

system.

(29) A DLT market infrastructure should be
required to inform members, participants,
issuers and clients on how they-intendit intends
to perform theirits activities and how the use of
DLT will create deviations compared to the way
the service is normally provided by a traditional
MTF or a CSD operating a securities settlement

system.

(29) A DLT market infrastructure should be
required to inform members, participants,
issuers and clients on how they intend to
perform their activities and how the use of DLT
will create deviations compared to the way the
service is normally provided by a traditional
MTF or a CSD operating a securities settlement

system.

Recital 30

40

(30) A DLT market infrastructure should have
specific and robust IT and cyber arrangements
related to the use of DLT. These arrangements
should be proportionate to the nature, scale and
complexity of the DLT market infrastructure’s
business plan. These arrangements should also
ensure the continued reliability, continuity and

security of the services provided, including the

(30) A DLT market infrastructure should have
specific and robust IT and cyber arrangements
related to the use of DLT. These arrangements
should be proportionate to the nature, scale and
complexity of the DLT market infrastructure’s
business plan. These arrangements should also
ensure the continued reliability, continuity and

security of the services provided, including the

(30) A DLT market infrastructure should have
specific and robust IT and cyber arrangements
related to the use of DLT. These arrangements
should be proportionate to the nature, scale and
complexity of the DLT market infrastructure’s
business plan. These arrangements should also
ensure the continued reliability, continuity and

security of the services provided, including the
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reliability of smart contracts that are potentially

used. DLT market infrastructures should also
ensure the integrity, security, confidentiality,
availability and accessibility of data stored on
the DLT. The competent authority of a DLT
market infrastructure should be allowed to
request an audit to ensure that the overall IT and
cyber arrangements are fit for purpose. The
costs of such an audit should be borne by the

DLT market infrastructure.

reliability of smart contracts that are potentially

used, either created by the DLT market

infrastructure itself or by a third party

following contractual outsourcing procedures.

DLT market infrastructures should also ensure
the integrity, security, confidentiality,
availability and accessibility of data stored on
the DLT. The competent authority of a DLT
market infrastructure should be allowed to
request an audit to ensure that the overall IT and
cyber arrangements are fit for purpose. The
costs of such an audit should be borne by the

DLT market infrastructure.

reliability of smart contracts that are potentially
used. DLT market infrastructures should also
ensure the integrity, security, confidentiality,
availability and accessibility of data stored on
the DLT. The competent authority of a DLT
market infrastructure should be allowed to
request an audit to ensure that the overall IT and
cyber arrangements are fit for purpose. The
costs of such an audit should be borne by the

DLT market infrastructure.

Recital 31

41

(31) Where the business plan of a DLT market
infrastructure would involve the safekeeping of
clients’ funds, such as cash or cash equivalent,
or DLT transferable securities, or the means of
access to such DLT transferable securities,

including in the form of cryptographic keys, the

(31) Where the business plan of a DLT market
infrastructure would involve the safekeeping of

clients’ funds, such as cash or cash equivalent,

or DLT #transterablesecuritiesfinancial

instruments, or the means of access to such

DLT transferable-seenritiesfinancial

(31) Where the business plan of a DLT market
infrastructure would involve the safekeeping of
clients’ funds, such as cash or cash equivalent,
or DLT transferableseecuritiesfinancial
instruments, or the means of access to such

DLT transferable-securitiesfinancial
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DLT market infrastructure should have
adequate arrangements in place to safeguard
their clients’ assets. They should not use clients’
assets on own account, except with prior
express consent from their clients. The DLT
market infrastructure should segregate clients’
funds or DLT transferable securities, or the
means of access to such assets, from its own
assets or other clients’ assets. The overall IT
and cyber arrangements of DLT market
infrastructures should ensure that clients’ assets
are protected against fraud, cyber threats or

other malfunctions.

instruments, including in the form of
cryptographic keys, the DLT market
infrastructure should have adequate
arrangements in place to safeguard their clients’

assets—hey DLT market infrastructures

should not use clients’ assets on own account,
except with prior express consent from their
clients. The DLT market infrastructure should
segregate clients’ funds or DLT #ansferable

seewritiesfinancial instruments, or the means of

access to such assets, from its own assets or
other clients’ assets. The overall IT and cyber
arrangements of DLT market infrastructures
should ensure that clients’ assets are protected
against fraud, cyber threats or other

malfunctions.

instruments, including in the form of
cryptographic keys, the DLT market
infrastructure should have adequate
arrangements in place to safeguard their clients’
assets. They should not use clients’ assets on
own account, except with prior express consent
from their clients. The DLT market
infrastructure should segregate clients’ funds or
DLT transferable-seeuritiesfinancial
instruments, or the means of access to such
assets, from its own assets or other clients’
assets. The overall IT and cyber arrangements
of DLT market infrastructures should ensure
that clients’ assets are protected against fraud,

cyber threats or other malfunctions.

Recital 32

42

(32) At the time where the specific permission
is granted, DLT market infrastructures should

also have a credible exit strategy in place in

(32) At the time where #kea specific permission
is granted, DLT market infrastructures should

also have in place a credible exit strategy,

(32) At the time where the specific permission
is granted, DLT market infrastructures should

also have a credible exit strategy in place in
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case the regime on DLT market infrastructures
should be discontinued or the specific
permission or some of the exemptions granted

should be withdrawn.

including the transition or reversion of their

DLT operations to traditional infrastructures

inpilaee in case the regime on DLT market

infrastructures should be discontinued or the
specific permission or some of the exemptions

granted should be withdrawn_or the thresholds

envisaged in this Regulation have been

reached.

case the regime on DLT market infrastructures
should be discontinued or the specific
permission or some of the exemptions granted

should be withdrawn.

Recital 33

43

(33) The specific permission granted to a DLT
market infrastructure should follow the same
procedures as the authorisation of a traditional
MTF, or a CSD where such a CSD is seeking to
operate a new securities settlement system.
However, when applying for a permission, the
applicant DLT infrastructure should indicate the
exemptions it would be seeking. Before
granting a permission to a DLT market
infrastructure, the competent authority should

consult ESMA. ESMA should issue a non-

(33) The specific permissionpermissions
granted to a DL T market infrastructure should
follow the-same_respective procedures asfor
the authorisation of a traditional MTF;—oe+«

CSDvheresweh with respect to securities

trading, or a CSD is-seekingto-operate-a#ew
with respect to securities settlement systens.

However, when applying for a permission, the

applicant DLT market infrastructure should

indicate the exemptions it would be seeking.

, : o T —

(33) The specific permission granted to a DLT
market infrastructure should broadly follow the
same procedures as the authorisation efa
seekingto-operate-anewunder Directive
2014/65/EU (Markets in Financial
Instruments Directive, MiFID II) or
Regulation (EU) No 909/2014 (the Central
Securities settlement-systemDepositories
Regulation). However, when applying for a

permission, the applicant DLT infrastructure
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binding opinion and make any
recommendations on the application or the
exemptions requested. ESMA should also
consult the competent authorities of the other
Member States. Where issuing its non-binding
opinion, ESMA should aim at ensuring
financial stability, market integrity and investor
protection. In order to ensure the level-playing
field and fair competition across the single
market, ESMA’s non-binding opinion should
also aim at ensuring the consistency and
proportionality of the exemptions granted by
different competent authorities across the

Union.

EP Mandate

e 4 boritnshould

eonsitESMA-In line with the Union objective

to progress towards a true Capital Markets

Union and in order to ensure a consistent and

uniform application of the pilot regime, while

preventing supervisory fragmentation, ESMA

should #earenanbindinepinlon—mdmrede
s . Lot

thehave a direct supervisory mandate for

granting a permission to a DLT market

infrastructure and any exemptions regrested-
B e e
issuingitshon-bindine-opinionacross the

Union, under this Regulation. In order to

ensure effective cooperation and exchange of

relevant information, ESMA should aim-at

opinionconsult the national competent

authorities and other relevant authorities,

Council Mandate

should indicate the exemptions it would be
seeking. Before granting a permission to a DLT
market infrastructure, the competent authority
should eensult-ESMAseek ESMA opinion.
ESMA should issue a non-binding opinion and
make any recommendations on the application
or the exemptions requested. ESMA should also
consult the competent authorities of the other
Member States. Where issuing its non-binding
opinion, ESMA should aim at ensuring
financial stability, market integrity and investor
protection. In order to ensure the level-playing
field and fair competition across the single
market, ESMA’s non-binding opinion and
guidelines should alse-aim at ensuring the
consistency and proportionality of the
exemptions granted by different competent
authorities across the Union, including when
evaluating the adequacy of different types of
DLT used by operators in terms of

compliance with this Regulation.
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where appropriate, on the operators of DLT

market infrastructures authorised in their

Member States. Where assessing the

application and the exemptions requested,
ESMA should-étse aim at ensuring tke

) , l T E——
anthoritiesfinancial stability, market integrity,

investor protection, the level-playing field, and

fair competition across the tnionsingle market

Recital 33a
(33a) The recording of securities,
maintenance of securities accounts and
management of settlement systems are
43a activities interconnected with large parts of

non-harmonized national law, such as
corporate and securities law, which is also
reflected in Regulation (EU) No 909/2014. It

is therefore important that the operator of a
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DLT market infrastructures also ensures
compliance, and allows its users to comply,

with all the related applicable rules.

Recital 34

(34) The competent authority which would
examine the application submitted by a
prospective DLT market infrastructure should
have the possibility to refuse a permission if
there were reasons to believe that the DLT

market infrastructure would pose a threat to

(34) The competent authority whichwoutd
examinethat examines the application
submitted by a prospective DLT market
infrastructure should-have-thepossibitity-to
refuse a permission if there wereare reasons to

believe that the DLT market infrastructure

(34) The competent authority which would
examine the application submitted by a
prospective DLT market infrastructure should
have the possibility to refuse a permission if
there were reasons to believe that the DLT

market infrastructure would not be able to

44 financial stability, investor protection or market | would pose a threat to financial stability, comply with applicable rules laid down by
integrity or if the application were an attempt to | investor protection or market integrity or if the | Union Law or national laws covering matters
circumvent existing requirements. application wereis merely an attempt to outside of the scope of Union Law, would

circumvent existing requirements. pose a threat to financial stability, investor
protection or market integrity or if the
application werewas an attempt to circumvent
existing requirements.
Recital 35
45
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(35) The specific permission given by a
competent authority to a given DLT market
infrastructure should indicate the exemptions
granted to that DLT market infrastructure. Such
a permission should be valid for the Union.
ESMA should publish on its website the list of
DLT market infrastructures and the list of

exemptions granted to each of them.

(35) The specific permissionpermissions given
by a competent authority to a given DLT market
infrastructure should indicate the exemptions
granted to that DL T market infrastructure. Such
a permission should be valid for the Union_and
only for the duration of the operation of the

DLT pilot regime. ESMA should publish on its

website the list of DLT market infrastructures
and the list of exemptions granted to each of

them.

(35) The specific permission given by a
competent authority to a given DLT market
infrastructure should indicate the exemptions
granted to that DLT market infrastructure. Such
a permission should be valid for the Union.
ESMA should publish on its website the list of
DLT market infrastructures and the list of

exemptions granted to each of them.

Recital 36

46

(36) The specific permission and the
exemptions granted by national competent
authorities should be granted on a temporary
basis, for a period of up to six years from the
date of the specific permission. After a five-year
period from the entry into application of the
Regulation, ESMA and the Commission would
be required to make an assessment of this pilot

regime for market infrastructures based on

(36) The specific permission and ke
exemptions granted-by-national-competent
anthorities-should be granted on a temporary
basis, for a period of up to six years from the
date of the specific permission_ and should be

valid only for the duration of the operation of

the DLT pilot regime. After a five-year period

from the entry into application of the

Regulation, ESMA and the Commission would

(36) The specific permission and the
exemptions granted by national competent
authorities should be granted on a temporary
basis, for a period of up to six years from the
date of the specific permission. After a five-year
period from the entry into application of the
Regulation, ESMA and the Commission would
be required to make an assessment of this pilot

regime for market infrastructures based on
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digital ledger technology. The aforementioned

six-year period provides DLT market
infrastructures sufficient time to adapt their
business models to any modifications of this
regime and operate under the pilot in a
commercially viable manner. It would allow
ESMA and the Commission to gather a useful
data set encompassing around three calendar
years of the operation of the pilot regime
following the grant of a critical mass of specific
permissions and related exemptions and to
report thereon. It would also allow time for
DLT market infrastructures to take the
necessary steps either to wind down their
operations or to transition to a new regulatory
framework following ESMA’s and the

Commission’s reports.

be required to make an assessment of #isthe
DLT pilot regime formarket-infrastruetures
based-on-digiteltedeertechnrotogy. The
aforementioned six-year period provides DLT
market infrastructures sufficient time to adapt
their business models to any modifications of
this regime and operate under the pilot in a
commercially viable manner. It would allow
ESMA and the Commission to gather a useful
data set-cocompe s enormeipeecatendar
years-of_on the operation of the pilot regime
following the grant of a critical mass of specific
permissions and related exemptions and to
report thereon. It would also allow time for
DLT market infrastructures to take the
necessary steps either to wind down their
operations or to transition to a new regulatory
framework following ESMA’s and the

Commission’s reports.

digital ledger technology. The aforementioned
six-year period provides DLT market
infrastructures sufficient time to adapt their
business models to any modifications of this
regime and operate under the pilot in a
commercially viable manner. It would allow
ESMA and the Commission to gather a useful
data set encompassing around three calendar
years of the operation of the pilot regime
following the grant of a critical mass of specific
permissions and related exemptions and to
report thereon. It would also allow time for
DLT market infrastructures to take the
necessary steps either to wind down their
operations or to transition to a new regulatory
framework following ESMA’s and the

Commission’s reports.

Recital 37

47
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(37) Without prejudice to the relevant
provisions of Directive 2014/65/EU (Markets
in Financial Instruments Directive, MiFID II) or
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation), the
competent authorities should have the power to
withdraw the specific permission or any
exemptions granted to the DLT market
infrastructure, where a flaw has been discovered
in the underlying technology or the services or
activities provided by the DLT market
infrastructure, and provided that this flaw
outweighs the benefits provided by the service
at stake, or where the DLT market infrastructure
has breached any conditions attached to the
exemptions imposed by the competent authority
at the time of the granting of the specific
permission, or where the DLT market
infrastructure has recorded financial instruments
that do not meet the conditions of DLT
transferrable securities under this Regulation. In
the course of its activity, a DLT market

infrastructure should have the possibility to ask

EP Mandate

(37) Without prejudice to the relevant
provisions of— Directive 2014/65/EU (Markets
in Financial Instruments Directive, MiFID II) or
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation, CSDR), the
competent authorities should have the power to
withdraw the specific permission or any
exemptions granted to the DLT market
infrastructure, where a flaw has been discovered
in the underlying technology or the services or
activities provided by the DLT market
infrastructure, and provided that this flaw
outweighs the benefits provided by the service
at stake, or where the DLT market infrastructure
has breached any conditions attached to the
permissions or exemptions imposed by tke
eompetent-anthority ESMA at the time of the
granting of the specific permission, or where the
DLT market infrastructure has recorded

financial instruments that exceed the thresholds

or do not meet theother conditions of DLT

transterrable-seenritiesfinancial instruments

under this Regulation. In the course of its

Council Mandate

(37) Without prejudice to the relevant
provisions of— Directive 2014/65/EU (Markets
in Financial Instruments Directive, MiFID II) or
Regulation (EU) No 909/2014 (the Central
Securities Depositories Regulation), the
competent authorities should have the power to
withdraw the specific permission or any
exemptions granted to the DLT market
infrastructure, where a flaw has been discovered
in the underlying technology or the services or
activities provided by the DLT market
infrastructure, and provided that this flaw
outweighs the benefits provided by the service
at stake, or where the DLT market infrastructure
has breached any conditions attached to the
exemptions imposed by the competent authority
at the time of the granting of the specific
permission, or where the DLT market
infrastructure has recorded financial instruments
that do not meet the conditions of DLT
transferrable-seeuritiesfinancial instruments
under this Regulation. In the course of its

activity, a DLT market infrastructure should
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for additional exemptions to those requested at
the time of the permission. In such a case, these
additional exemptions requested by the DLT
market infrastructures should be subject to a
specific permission by the competent
authorities, in the same way as those requested
at the time of the initial permission of the DLT

market infrastructure.

activity, a DLT market infrastructure should
have the possibility to ask for additional
exemptions to those requested at the time of the
permission. In such a case, these additional
exemptions reguested-by-the- DLT market
infrastructures-should be subject-to-a-specifie
permission-by-the-competent
anthoritiesrequested from ESMA, in the same

way as those requested at the time of the initial

permission of the DLT market infrastructure.

have the possibility to ask for additional
exemptions to those requested at the time of the
permission. In such a case, these additional
exemptions requested by the DL T market
infrastructures should be subject to a specific
permission by the competent authorities, in the
same way as those requested at the time of the
initial permission of the DLT market

infrastructure.

Recital 38

48

(38) Since DLT market infrastructures could
receive temporary exemptions from existing
Union legislation, they should closely cooperate
with competent authorities and the European
Securities and Markets Authority (ESMA)
during the time of their specific permission.
DLT market infrastructures should inform the
competent authorities and ESMA about any

material change to its business plan and its

(38) Since DLT market infrastructures could
receive temporary exemptions from existing
Union legislation, they should closely cooperate
with eompetent-anthorities-and-the European
Securities and Markets Authority (ESMA) and

their national competent authorities during the

time ef-their specific permissionpermissions are

valid. DLT market infrastructures should inform

thecompeteri-aiithoritiesand-ESAMALESMA and

(38) Since DLT market infrastructures could
receive temporary exemptions from existing
Union legislation, they should closely cooperate
with competent authorities and the European
Securities and Markets Authority (ESMA)
during the time of their specific permission.
DLT market infrastructures should inform the
competent authorities anrd-ESMA-about any

material change to its business plan and its
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critical staff, any evidence of cyber threats or
attacks, fraud or serious malpractice, of any
change in the information provided at the time
of the initial application for permission, of any
technical difficulties, and in particular those
linked to the use of DLT, and of any new risks
to investor protection, market integrity and

financial stability that was not envisaged at the

time where the specific permission was granted.

Where notified of such a material change, the
competent authority should request the DLT
market infrastructure to apply for a new
permission or exemption or it should take any
corrective measures it deems appropriate. DLT
market infrastructures should also provide any
relevant data to competent authorities and
ESMA, whenever such data is requested. To
ensure investor protection, market integrity and
financial stability, the competent authority
which granted the specific permission to the
DLT market infrastructure should be able to
recommend any corrective measures, after

consultation with ESMA.

EP Mandate

their national competent authorities about any

material change to #stheir business plan and
itstheir critical staff, any evidence of cyber
threats or attacks, fraud or serious malpractice,
of any change in the information provided at the
time of the initial application for permission, of
any technical difficulties, and in particular those
linked to the use of DLT, and of any new risks
to investor protection, market integrity and
financial stability that sweaswere not envisaged at
the time wherewhen the specific permssion

weaspermissions were granted. To ensure

investor protection, market integrity and

financial stability, where notified of such a

material change, the-competent-authority ESMA

should request the DLT market infrastructure to
apply for a new permission or exemption or it
should take any corrective measures it deems
appropriate. DLT market infrastructures should
also provide any relevant data to eempetent
authorities-and ESMAESMA and their national

competent authorities, whenever such data is

requested. To ensure investor protection, market

Council Mandate

critical staff, any evidence of cyber threats or
attacks, fraud or serious malpractice, of any
change in the information provided at the time
of the initial application for permission, of any
technical difficulties, and in particular those
linked to the use of DLT, and of any new risks
to investor protection, market integrity and
financial stability that was not envisaged at the
time where the specific permission was granted.
Where notified of such a material change, the
competent authority should request the DLT
market infrastructure to apply for a new
permission or exemption or it should take any
corrective measures it deems appropriate. DLT
market infrastructures should also provide any
relevant data to competent authorities-and
ESMA, whenever such data is requested. To
ensure investor protection, market integrity and
financial stability, the competent authority
which granted the specific permission to the
DLT market infrastructure should be able to
recommend any corrective measures, after

consultation with ESMA.
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integrity and financial stability, #he-competent

Lo T L thespocili s
to-the- DL -market-infrastructre ESMA should
be able to recommendrequire any corrective

measures;—after-consitationwith-EShMA.

Recital 39

(39) DLT market infrastructures should also
make regular reports to their competent
authorities and ESMA. ESMA should organise
discussions on these reports to enable all

competent authorities across the Union to gain

(39) DLT market infrastructures should also
make regular reports to ESMA and their
national competent authorities-a#rdESAA.
ESMA should organise discussions on these

reports to enable all competent authorities

(39) DLT market infrastructures should also
make regular reports to their competent
authorities. Competent authorities should
make regular reports to ESMA, which-and
ESMA-—ESMA should organise discussions on

49 experience on the impact of the use of DLT and | across the Union to gain experience on the these reports to enable all competent authorities
on any adaptations to the Union financial impact of the use of DLT in financial markets | across the Union to gain experience on the
services legislation that could be necessary to and on any pessible future adaptations to the impact of the use of DLT and on any
allow for the use of DLT on a greater scale. applicable Union financial services legislation | adaptations to the Union financial services

that could be necessary to allow for the use of legislation that could be necessary to allow for
DLT on a greater scale. the use of DLT on a greater scale.
Recital 39a
49a

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 65/234




Commission Proposal

EP Mandate

Council Mandate

(39a) During the lifecycle of the DLT pilot

regime, it is important that it be subject to

frequent monitoring and evaluation, in order

to maximise information for operators of DLT

market infrastructures. ESMA should publish

annual interim reports in order to provide

market participants with a better

understanding of the functioning and

development of the markets and to provide

clarification on the application of the pilot

regime. The interim reports should include an

update on the progress of the pilot regime

regarding the most important trends, risks, and

vulnerabilities. The interim reports should be

submitted to the European Parliament, the

Council, the Commission, and the national

competent authorities.

Recital 40

50

(40) Five years after the entry into application
of this Regulation, ESMA should report to the

(40) Five years after the entry into application
of this Regulation, ESMA, after consulting the

(40) Five years after the entry into application
of this Regulation, ESMA should report to the
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Commission on this pilot regime for DLT
market infrastructures, including on the
potential benefits linked to the use of DLT, the
risks raised and the technical difficulties. Based
on ESMA’s report, the Commission should
report to the Council and European Parliament.
This report should assess the costs and benefits
of extending this regime on DLT market
infrastructures for another period of time,
extending this regime to new type of financial
instruments, making this regime permanent with
or without modifications, bringing
modifications to the Union financial services

legislation or terminating this regime.

national competent authorities, should submit

its final report to the Commission on #histhe
pilot regime for DLT market infrastructures,
including on the potential benefits linked to the
use of DLT, the risks raised and the technical
difficulties. Based on ESMA’s report, the
Commission should present a report to the
Council and European Parliament. +4isThe
Commission’s report should assess the costs
and benefits of extending isthe pilot regime
on DLT market infrastructures for arothera

urther period of time, extending #kisthe regime
to new #petypes of financial instruments,
making #sthe regime permanent with-o#
withowt-modifications—brinetneby modifications
to the Union financial services legislation or

terminating ##sthe pilot regime.

Commission on this pilot regime for DLT
market infrastructures, including on the
potential benefits linked to the use of DLT, the
risks raised and the technical difficulties. Based
on ESMA’s report, the Commission should
report to the Council and European Parliament.
This report should assess the costs and benefits
of extending this regime on DL T market
infrastructures for another period of time,
extending this regime to new type of financial
instruments, making this regime permanent with
or without modifications, bringing
modifications to the Union financial services

legislation or terminating this regime.

Recital 40a

50a

(40a) It would be undesirable to have two

parallel regimes for DLT-based and non-DLT-
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based market infrastructures. If the pilot

regime provided for in this Regulation is

successful, it could be made permanent by

amending the relevant Union financial

services legislation in such a way that

establishes a single, coherent framework.

Recital 41

51

(41) Some potential gaps have been identified
in the existing EU financial services rules as
regards their application to crypto-assets that
qualify as financial instruments'. In particular,
some regulatory technical standards under the
Regulation EU No 600/2014 (the Markets in
financial instruments Regulative) relative to
certain data reporting requirements and pre- and
post-trade transparency requirements are not
well adapted to financial instruments issued on
a distributed ledger technology. Secondary
markets in financial instruments issued on

distributed ledger technology or similar

(41) Some potential gaps have been identified

in the existing £&Union financial services rules

as regards their application to crypto-assets that
qualify as financial instruments'. In particular,
some regulatory technical standards under the
Regulation (EU)£E No 600/2014 (the Markets
in financial instruments ResulativeRegulation,
MiFIR) relative to certain data reporting
requirements and pre- and post-trade
transparency requirements are not well adapted
to financial instruments issued on a distributed
ledger technology. Secondary markets in

financial instruments issued on distributed

(41) Some potential gaps have been identified
in the existing EU financial services rules as
regards their application to crypto-assets that
qualify as financial instruments'. In particular,
some regulatory technical standards under the
Regulation EU No 600/2014 (the Markets in
financial instruments Regulative) relative to
certain data reporting requirements and pre- and
post-trade transparency requirements are not
well adapted to financial instruments issued on
a distributed ledger technology. Secondary
markets in financial instruments issued on

distributed ledger technology or similar
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technology are still nascent and therefore their
features may differ from markets in financial
instruments using traditional technology. The
rules set out in these regulatory technical
standards should be capable of being effectively
applied to all financial instruments, regardless
of the technology used. Therefore, ESMA
should be mandated to carry out a
comprehensive assessment of these regulatory
technical standards adopted in application of
Regulation EU No 600/2014 and propose any
needed amendments aimed at ensuring that the
rules set out therein can be effectively applied
to financial instruments issued on distributed
ledger technology. In carrying out this
assessment, ESMA should take into account the
specificities of those financial instruments
issued on a distributed ledger technology and
whether they require adapted standards which
would allow for their development without
undermining the objectives of the rules laid
down in the regulatory technical standards

adopted in application of Regulation EU No

EP Mandate

ledger technology or similar technology are still
nascent and therefore their features may differ
from markets in financial instruments using
traditional technology. The rules set out in these
regulatory technical standards should be
capable of being effectively applied to all

financial instruments, regardless of the

technology used. Fherefore£SMA-shoutd-be
R e o

Council Mandate

technology are still nascent and therefore their
features may differ from markets in financial
instruments using traditional technology. The
rules set out in these regulatory technical
standards should be capable of being effectively
applied to all financial instruments, regardless
of the technology used. Therefore, ESMA
should be mandated to carry out a
comprehensive assessment of these regulatory
technical standards adopted in application of
Regulation EU No 600/2014 and propose any
needed amendments aimed at ensuring that the
rules set out therein can be effectively applied
to financial instruments issued on distributed
ledger technology. In carrying out this
assessment, ESMA should take into account the
specificities of those financial instruments
issued on a distributed ledger technology and
whether they require adapted standards which
would allow for their development without
undermining the objectives of the rules laid
down in the regulatory technical standards

adopted in application of Regulation EU No
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600/2014.

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMAS50-157-1391)

_ i oation-—of-RecwlationBLLA

6062044

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMA50-157-1391)

600/2014.

1. European Securities and Markets Authority’s, Report
with advice on Initial Coin Offerings and Crypto-Assets
(ESMA50-157-1391)

Recital 42

52

(42) Where the objectives of this Regulation
cannot be sufficiently achieved by the Member
States, because any regulatory obstacles to the
development of DLT market infrastructures for
crypto-assets that qualify as financial
instruments under Directive 2014/65/EU
(Markets in Financial Instruments Directive,
MiFID II) are embedded in Union financial
services legislation such objectives can rather
be better achieved at Union level. Therefore, the
Union may adopt measures, in accordance with
the principle of subsidiarity as set out in Article
5 of the Treaty on European Union. In

accordance with the principle of proportionality

(42) Where the objectives of this Regulation
cannot be sufficiently achieved by the Member
States, because any regulatory obstacles to the
development of DLT market infrastructures for
crypto-assets that qualify as financial
instruments under Directive 2014/65/EU
(Markets in Financial Instruments Directive,
MiFID II) are embedded in Union financial
services legislation such objectives can rather
be better achieved at Union level. Therefore, the
Union may adopt measures, in accordance with
the principle of subsidiarity as set out in Article
5 of the Treaty on European Union. In

accordance with the principle of proportionality

(42) Where the objectives of this Regulation
cannot be sufficiently achieved by the Member
States, because any regulatory obstacles to the
development of DLT market infrastructures for
crypto-assets that qualify as financial
instruments under Directive 2014/65/EU
(Markets in Financial Instruments Directive,
MiFID II) are embedded in Union financial
services legislation such objectives can rather
be better achieved at Union level. Therefore, the
Union may adopt measures, in accordance with
the principle of subsidiarity as set out in Article
5 of the Treaty on European Union. In

accordance with the principle of proportionality
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as set out in that Article, this Regulation does
not go beyond what is necessary in order to

achieve those objectives.

as set out in that Article, this Regulation does
not go beyond what is necessary in order to

achieve those objectives.

as set out in that Article, this Regulation does
not go beyond what is necessary in order to

achieve those objectives.

Recital 43

(43) In order for the Union to keep pace with
innovation, it is important that the regime of
DLT market infrastructures enters into

application, as soon as possible, after the

(43) In order for the Union to keep pace with
innovation, it is important that the regime of
DLT market infrastructures enters into

application, as soon as possible, after the

(43) In order for the Union to keep pace with
innovation, it is important that the regime of
DLT market infrastructures enters into

application, as soon as possible;after-the

transposition by Member States of the Directive | transposition by Member States of the Directive | transpesitionbyMemberStates-ofthe Direetive
(EU) .../... of the European Parliament and of (EU) .../... of the European Parliament and of E—+—ofthe HuropeanParliamentand-of

53 )
the Council'. the Council'. the Couneil®.
1. Proposal for a Directive of the European Parliament and | 1. Proposal for a Directive of the European Parliament and | +. PropesalforaDirective-of the EuropeanParliamentand
of the Council amending Directives 2006/43/EC, of the Council amending Directives 2006/43/EC, ofthe-Couneil-amending Direetives 2006/43/EC;
2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, 2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, 2009/65/EC2009438/EU 201 H6HEU-EU/2013/36;
2014/65/EU, (EU) 2015/2366 and EU/2016/2341 - 2014/65/EU, (EU) 2015/2366 and EU/2016/2341 - 2014/65/EUA(EU)2015/2366-and EUL2016/2341—
COM(2020)596 COM(2020)596 COMER020)596

Recital 44
54

(44) The European Data Protection Supervisor

(44) The European Data Protection Supervisor

(44) The European Data Protection Supervisor
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and the European Data Protection Board were
consulted in accordance with Article 42(1) of
Regulation (EU) 2018/1725(EC) of the
European Parliament and of the Council!, and
delivered their opinion on...[date of the

opinion(s)],

1. Regulation (EU) 2018/1725 of the European Parliament
and of the Council of 23 October 2018 on the protection of
natural persons with regard to the processing of personal
data by the Union institutions, bodies, offices and agencies
and on the free movement of such data, and repealing
Regulation (EC) No 45/2001 and Decision No
1247/2002/EC (OJ L 295, 21.11.2018, p. 39).

erte-the—nropeanPeata-rotection-Board
werewas consulted in accordance with Article
42(1) of Regulation (EU) 2018/1725(EC) of the

European Parliament and of the Council!, and
delivered theirits opinion on-——fdate-ofthe
opintontsis 23 April 2021,

1. Regulation (EU) 2018/1725 of the European Parliament
and of the Council of 23 October 2018 on the protection of
natural persons with regard to the processing of personal
data by the Union institutions, bodies, offices and agencies
and on the free movement of such data, and repealing
Regulation (EC) No 45/2001 and Decision No
1247/2002/EC (OJ L 295, 21.11.2018, p. 39).

and the European Data Protection Board were
consulted in accordance with Article 42(1) of
Regulation (EU) 2018/1725(EC) of the
European Parliament and of the Council', and
delivered their opinion on...[date of the

opinion(s)]s-

1. Regulation (EU) 2018/1725 of the European Parliament
and of the Council of 23 October 2018 on the protection of
natural persons with regard to the processing of personal
data by the Union institutions, bodies, offices and agencies
and on the free movement of such data, and repealing
Regulation (EC) No 45/2001 and Decision No
1247/2002/EC (OJ L 295, 21.11.2018, p. 39).

Recital 44a
(44a) The operation of DLT market
infrastructures could involve the processing of
o personal data. Where it is necessary for the
a

purposes of this Regulation to process

personal data, that processing should be

carried out in accordance with applicable

Union law on the protection of personal data.
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This Regulation is without prejudice to the

rights and obligations under Regulations (EU)
2016/679" and (EU) 2018/1725.

1. Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the

protection of natural persons with regard to the

processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General
Data Protection Regulation) (OJ L 119, 4.5.2016, p. 1).

Recital 45
(45) The operation of DLT market
infrastructures could involve the processing
of personal data. Any processing of personal
data under this Regulation should be carried
s4b out in accordance with applicable Union law

on the protection of personal data. This
Regulation is without prejudice to the rights
and obligations under Regulations (EU)
2016/679" and (EU) 2018/1725%.

1. Regulation (EU) 2016/679 of the European
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Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the
processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (OJ L 119,
4.5.2016, p. 1).

2. Regulation (EU) 2018/1725 of the European
Parliament and of the Council of 23 October 2018 on
the protection of natural persons with regard to the
processing of personal data by the Union institutions,
bodies, offices and agencies and on the free movement
of such data, and repealing Regulation (EC) No
45/2001 and Decision No 1247/2002/EC (OJ L 295,
21.11.2018, p. 39).

Recital 46
(46) Article 54(2) of Regulation (EU) No
600/2014 provides for a transitional period
during which Article 35 or 36 of that
54c Regulation would not apply to those CCPs or

trading venues which applied to their
competent authority to benefit from the
transitional arrangements, in respect of

exchange-traded derivatives. The transitional
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period during which a trading venue or a
CCP can be exempted by its national
competent authority, in respect of exchange-
traded derivatives from the application of
Articles 35 and 36 of that Regulation expired
on 3 July 2020.

The market environment at that time, with a
high degree of uncertainty and volatility
driven by the COVID-19 pandemic,
negatively impacted CCPs and trading
venues’ operations by increasing their
operational risks. Those increased risks,
combined with limited capacity for assessing
access requests and for managing the
migration of transactions flows, might have
impacted the orderly functioning of markets
or financial stability. In addition, that
Regulation provides for a novel exchange-
traded derivatives regime on access to
critical market infrastructures which aims to
balance more competition amongst those

infrastructures with the need to preserve
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their operational integrity. Therefore, while
that Regulation seeks to create a competitive
market for financial infrastructures,
economic operators should not have expected
that existing rules and priorities are
maintained when economic circumstances
change as a consequence, in particular, of a
major economic crisis. This is particularly
the case in an area where the interaction
between critical market infrastructures, such
as trading and clearing infrastructures,
requires an exceptional level of operational
resilience, as any failures in such critical
infrastructures would pose a high risk to
financial stability. As a consequence of the
COVID-19 pandemic, the application date of
the new open access regime for trading
venues and CCPs offering trading and
clearing services in relation to exchange-
traded derivatives was postponed by Article
95 of Regulation (EU) 2021/23 by one year,
until 3 July 2021.

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
2020/0267(COD) 76/234



Commission Proposal EP Mandate Council Mandate

The COVID-19 pandemic is ongoing and the
above-mentioned reasons for postponing the
application date of the new open access
regime persist. In addition, the UK’s
withdrawal from the Union has a significant
economic impact on financial markets in the
Union and expected changes to the
regulatory framework in the UK, including
on open access for exchange-traded
derivatives, will further impact financial
markets in the Union. As a consequence, the
date of application of the new open access
regime should be postponed by two more

years, until 3 July 2023.

Formula

55 HAVE ADOPTED THIS REGULATION: HAVE ADOPTED THIS REGULATION:

Article 1

56
Article 1 Article 1 Article 1
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Subject matter and scope

Subject matter and scope

Subject matter and scope

Article 1

(1)

(1) This Regulation lays down requirements on

(1) This Regulation lays down requirements o#

(1) This Regulation lays down requirements on

multilateral trading facilities and securities I e e e multiateral-trading facilities-and-securities
settlement systems using distributed ledger st e st e e el b e e L settlementsystems-using-distributed-ledger
57 technology ‘DLT market infrastructures’, which | technotosy—PLFmarketinfrastructres—for teehnelogy—DLT market infrastructures>, which
are granted with a specific permissions to DLT market infrastructures and their are granted with-a specific permissions to
operate in accordance with Article 7 and Article | operators, which are granted-with-« specific operate in accordance with Article 7 and Article
8. permissions to operate in accordance with 8.
Article 7 and Article 8.
Article 1(2), introductory part
53 (2) This Regulation establishes the (2) This Regulation establishes the (2) This Regulation establishes the
requirements for: requirements for: requirements for:
Article 1(2), point (a)
59

(a) granting and withdrawing such specific

(a) granting and withdrawing such specific

(a) granting and withdrawing such specific
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permissions;

permissions;

permissions;

Article 1(2), point (b)

(b) granting, modifying and withdrawing

(b) granting, modifying and withdrawing

(b) granting, modifying and withdrawing

60
related exemptions; related exemptions; related exemptions;
Article 1(2), point (c)
(c) mandating, modifying and withdrawing (c) mandating, modifying and withdrawing (c) mandating, modifying and withdrawing
61 attached conditions, compensatory or corrective | attached conditions, compensatory or corrective | attached conditions, compensatory or corrective
measures; measures; measures;
Article 1(2), point (d)
62 (d) operating such DLT market infrastructures; | (d) operating s#c#DLT market infrastructures; | (d) operating saeh-DLT market infrastructures;
Article 1(2), point (e)
63

(e) supervising such DLT market

(e) supervising s#e#DLT market

(e) supervising stelh-DLT market
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infrastructures; and infrastructures; and infrastructures; and

Article 1(2), point (f)

(f) cooperation between operators of DLT (f) cooperation between operators of DLT (f) cooperation between operators of DLT
64 market infrastructures, competent authorities market infrastructures, national competent market infrastructures, competent authorities
and ESMA. authorities and ESMA. and ESMA.
Article 2
- Article 2 Article 2 Article 2
Definitions Definitions Definitions

Article 2, first paragraph, introductory part

66 For the purposes of this Regulation, the For the purposes of this Regulation, the For the purposes of this Regulation, the

following definitions apply: following definitions apply: following definitions apply:

Article 2, first paragraph, point (1)

67
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(1) ‘distributed ledger technology’ or ‘DLT’
means a class of technologies which support the

distributed recording of encrypted data;

(1) “distributed ledger technology’ or ‘DLT’
means e-elass-of technotogieswhichsupport-the
elietpibredmennp e o lenepeoie L o DL T as
defined in Article 3(1)(1) of Regulation
[MiCA];

(1) ‘distributed ledger technology’ or ‘DLT’

means a-elass-oftechnologies-which-suppeort-the

distributed-recordingotenerypted-dataDLT as
defined in Article 3(1)(1) of Regulation

[MiCAJ;

Article 2

first paragraph, point (2)

(2) ‘DLT market infrastructure’ means either a

‘DLT multilateral trading facility’ or a ‘DLT

(2) ‘DLT market infrastructure’ means either-a
‘DLT multilateral trading facility’, @ ‘DLT

(2) ‘DLT market infrastructure’ means either a

‘DLT multilateral trading facility’ or a ‘DLT

68

securities settlement system’; securities settlement system’ or a ‘DLT seetrities-settlement system’;
seeuritiestrading and settlement system’;
Article 2, first paragraph, point (3), introductory part

(3) ‘DLT multilateral trading facility’ or ‘DLT | (3) ‘DLT— multilateral trading facility’ or (3) ‘DLT- multilateral trading facility’ or
MTF’ means a ‘multilateral trading facility’, ‘DLT MTF’ means a ‘multilateral trading ‘DLT MTF’ means a ‘multilateral trading

- operated by an investment firm or a market facility —eperaed et epmen o facility’, operated by an investment firm-er, a
operator, that only admits to trading DLT merketoperator—that-onbeadmitsto-tradiig market operator or CSD, that only admits to
transferable securities and that may be DL tremsferableseerrities-and-that-marbe trading DLT transferable-securitiesfinancial
permitted, on the basis of transparent, non- perrttted—otthe-basisoftremeparentor- instruments and that may be permitted, on the

discretionary, uniform rules and procedures, to:

basis of transparent, non-discretionary, uniform
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authorised under this Regulation;

rules and procedures, to:

Article 2

, first paragraph, point (3)(a)

(a) ensure the initial recording of DLT

(a) ensure the initial recording of DLT

70
transferable securities; deleted transferable securitiesfinancial instruments;
Article 2, first paragraph, point (3)(b)
(b) settle transactions in DLT transferable (b) settle transactions in DLT transferable
71 securities against payment; and deleted seeuritiesfinancial instruments against
payment; and
Article 2, first paragraph, point (3)(c)
(c) provide safekeeping services in relation to (c) provide safekeeping services in relation to
DLT transferable securities, or where deleted DLT transferablesecuritiesfinancial
72 applicable, to related payments and collateral, instruments, or where applicable, to related

provided using the DLT MTF;

payments and collateral, provided using the

DLT MTF;
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Article 2, first paragraph, point (4)

(4) ‘DLT securities settlement system’ means a

(4) ‘DLT securities settlement system’ #iecs—¢

(4) ‘DLT seeurities-settlement system’ means a

securities settlement system, operated by a s e e e e e seetrities-settlement system, operated by a
‘central securities depository’, that settles . 5 ‘central securities depository’; and that settles
- transactions in DLT transferable securities traRSHEHOR-TH-AHA—rarsterabte-secnrities transactions in DLT transferable
against payment; againstpaymentor ‘DLT SSS’ means a seetritiesfinancial instruments against
securities settlement system authorised under | payment, irrespective of its designation and
this Regulation; notification in accordance with Directive
98/26/EC;
Article 2, first paragraph, point (4a)
(4a) ‘DLT trading and settlement system’ or
‘DLT TSS’ means a DLT market
73a infrastructure that combines the services
performed by both a DLT MTF and a DLT
SSS;
Article 2, first paragraph, point (5)
74

(5) ‘DLT transferable securities’ means

(5) ‘DLT transterabltesecuritiesfinancial

(5) ‘DLT transferable-seeuritiesfinancial
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‘transferable securities’ within the meaning of
Article 4(1)(44) (a) and (b) of Directive
2014/65/EU that are issued, recorded,

transferred and stored using a DLT;

instruments’ means ‘transterable

seenritiesfinancial instruments’ within the

meaning of Article 4(1)(4413) te)-andth)-of
Direetive2014/65/of Directive 2014/65/EU,

with the exception of depositary receipts, that

are issued, recorded, transferred and stored

using a DLT;

instruments’ means ‘transferable
securitiesfinancial instruments’ within the

meaning of Article 4(1)(4415)-(a)-and-(b) of
Directive 2014/65/EU that are issued;+ecorded;

transferred-and-stored-using-a-DET by means of
distributed ledger technology;

Article 2

, first paragraph, point (6)

(6) ‘multilateral trading facility’ means a

(6) ‘multilateral trading facility’ means a

(6) ‘multilateral trading facility’ means a

75 ‘multilateral trading facility’ as defined in ‘multilateral trading facility’ as defined in ‘multilateral trading facility’ as defined in
Article 4(1)(22) of Directive 2014/65/EU; Article 4(1)(22) of Directive 2014/65/EU; Article 4(1)(22) of Directive 2014/65/EU;
Article 2, first paragraph, point (6a)
(6a) ‘DLT exchange-traded fund units’ or
‘DLT ETF units’ means units or shares of an
75a exchange-traded fund within the meaning of

Article 4(1)(46) of Directive 2014/65/EU that

are issued, recorded, transferred and stored

using DLT;

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 84/234




EP Mandate

Council Mandate

Commission Proposal

Article 2

, first paragraph, point (6b)

(6b) ‘DLT units of collective investment

undertakings’ means units of collective

investment undertakings referred to in Annex

75b
1, section C, item 3 of Directive 2014/65/EU
that are issued, recorded, transferred and
stored using DLT;
Article 2, first paragraph, point (7)
(7) ‘central securities depository’ or ‘CSD’ (7) ‘central securities depository’ or ‘CSD’ (7) ‘central securities depository’ or ‘CSD’
means a ‘central securities depository’ as means a ‘central securities depository’ as means a ‘central securities depository’ as
76 defined in Article 2(1) of Regulation (EU) No defined in Article 2(1) of Regulation (EU) No defined in Article 2(1) of Regulation (EU) No
909/2014; 909/2014; 909/2014 and which may also operate a DLT
settlement system,;
Article 2, first paragraph, point (8)
77

(8) ‘financial instrument’ means a ‘financial

(8) ‘financial instrument’ means a ‘financial

(8) ‘financial instrument’ means a ‘financial

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 85/234




Commission Proposal

EP Mandate

Council Mandate

instrument’ as defined in Article 4(1)(15) of
Directive 2014/65/EU;

instrument’ as defined in Article 4(1)(15) of
Directive 2014/65/EU;

instrument’ as defined in Article 4(1)(15) of
Directive 2014/65/EU;

Article 2

, first paragraph, point (9)

(9) ‘settlement’ means ‘settlement’ as defined

(9) ‘settlement’ means ‘settlement’ as defined

(9) ‘settlement’ means ‘settlement’ as defined

78 in Article 2(7) of Regulation (EU) No in Article 2(7) of Regulation (EU) No in Article 2(7) of Regulation (EU) No
909/2014; 909/2014; 909/2014;
Article 2, first paragraph, point (10)
(10) ‘business day’ means ‘business day’ as (10) ‘business day’ means ‘business day’ as (10) ‘business day’ means ‘business day’ as
79 defined in Article 2(14) of Regulation (EU) No | defined in Article 2(14) of Regulation (EU) No | defined in Article 2(14) of Regulation (EU) No
909/2014; 909/2014; 909/2014;
Article 2, first paragraph, point (11)
(11) “delivery versus payment mean’ or ‘DVP’ | (11) ‘delivery versus payment mean’ or ‘DVP* | (11) ‘delivery versus payment-ean’ or ‘DVP’
80 means ‘delivery versus payment’ as defined in | means ‘delivery versus payment’ as defined in | means ‘delivery versus payment’ as defined in

Article 2(27) of Regulation (EU) No 909/2014;

Article 2(27) of Regulation (EU) No 909/2014;

Article 2(27) of Regulation (EU) No 909/2014;
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Article 2

, first paragraph, point (12)

EP Mandate

(12) ‘settlement fail’ means a ‘settlement fail’

(12) ‘settlement fail’ means a ‘settlement fail’

(12) ‘settlement fail’ means a ‘settlement fail’

81 as defined in Article 2(1)(15) of Regulation as defined in Article 2(1)(15) of Regulation as defined in Article 2(1)(15) of Regulation
(EU) No 909/2014; (EU) No 909/2014; (EU) No 909/2014;
Article 2, first paragraph, point (12a)
- (12a) 'settlement coin’ means commercial
a
bank money in a tokenised form;
Article 2, first paragraph, point (13), introductory part
(13) ‘sovereign bond’ means a bond issued by | (13) ‘sovereign bond’ means a bond issued by | (13) “severeign-bond—means-a-bondissued-by
82 a sovereign issuer which is either: a sovereign issuer whichis-cither:as defined in | a-sovereignissuer-whichis-either:
Article 4(1) (60) of Directive 2014/65/EU;
Article 2, first paragraph, point (13)(a)
83 (a) the Union; (a) theUnien;

deleted
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Article 2

, first paragraph, point (13)(b)

(b) a Member State including a government

” department, an agency or a special purpose deleted department,an-agency-or-a-speeial- purpose
vehicle of a Member State or another sovereign vehicle-of-aMember-State-or-anothersovereign
entity; entity:

Article 2, first paragraph, point (13)(c)

o (c) asovereign entity which is not listed under (c) asevereign-entity-which-is-netlisted-under

points (a) and (b); deleted potnts{a)and-(b):
Article 2, first paragraph, point (14), introductory part

26 (14) ‘other public bond’ means a bond issued (14) ‘etherpublic bond~means-abondissued

by any of the following public issuers: deleted by-any-of-the-folowing public-issuers:
Article 2, first paragraph, point (14)(a)
87

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 88/234



Commission Proposal

EP Mandate

Council Mandate

(a) in the case of a federal Member State, a

member of that federation; deleted memberofthatfederation:
Article 2, first paragraph, point (14)(b)
- (b) a special purpose vehicle for several (b) a-speeial-purpese-vehieleforseveral
Member States; deleted Member-States:
Article 2, first paragraph, point (14)(c)
(c) an international financial institution () an-international-inanciabinstitution
established by two or more Member States deleted established-by-twe-er-more Member-States
- which has the purpose of mobilising funding which-hasthe purpose-olfmobiisinetunding
and providing financial assistance to the benefit and-providingfinancial-assistance-to-the-benefit
of its members to safeguard the stability of the of-its-members-to-safeguard-the stability-of the
euro area as a whole.; curo-arca-as-a-wholes
Article 2, first paragraph, point (14)(d)
90 (d) the European Investment Bank; (d) theEuropeaninvestmentBank:
deleted
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Article 2

, first paragraph, point (14)(e)

(e) a public entity which is not an issuer of a

(e) a-public entity-which . .

91
sovereign bond as specified in point (13). deleted severeign-bond-as-speetfied-inpoint-(13)-
Article 2, first paragraph, point (15)
(15) ‘convertible bond’ means an instrument (15) ‘convertible bond’ means an instrument (15) ‘eenvertible-bond—means-an-instrument
- consisting of a bond or a securitised debt consisting of a bond or a securitised debt consisting-of a-bond-or-a-securitised-debt
instrument with an embedded derivative, such instrument with an embedded derivative, such mstromentwath-an-embedded-derpative—such
as an option to buy the underlying equity; as an option to buy the underlying equity; as-an-option-to-buy-the-underlying-equity;
Article 2, first paragraph, point (16)
(16) ‘covered bond’ means bonds as referred to | (16) ‘covered bond’ means bonds as referred to | (16) “eevered-bend—means-bonds-asreferred-to
in Article 52(4) of Directive 2009/65/EC of the | in Article 52(4) of Directive 2009/65/EC of the | inArtiele-52(4)-ef Directive 2009/65/EC-of the
93 European Parliament and of the Council; European Parliament and of the Council’; EuropeanParliamentand-of the Couneil’;

1. Directive 2009/65/EC of the European Parliament and
of the Council of 13 July 2009 on the coordination of laws,

regulations and administrative provisions relating to

1. Directive 2009/65/EC of the European Parliament and
of the Council of 13 July 2009 on the coordination of laws,

regulations and administrative provisions relating to
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undertakings for collective investment in transferable

securities (UCITS) (OJ L 302 17.11.2009, p. 32).

undertakings for collective investment in transferable

securities (UCITS) (OJ L 302 17.11.2009, p. 32).

Article 2

, first paragraph, point (17)

94

(17) ‘corporate bond’ means a bond that is
issued by a Societas Europaea established in
accordance with Council Regulation (EC) No
2157/2001" or a type of company listed in
Annex I of Directive 2017/1132/EC? of the
European Parliament and of the Council or

equivalent in third countries;

1. Council Regulation (EC) No 2157/2001 of 8 October
2001 on the Statute for a European company (SE)OJ L
294,10.11.2001, p. 1-21

2. Directive (EU) 2017/1132 of the European Parliament
and of the Council of 14 June 2017 relating to certain
aspects of company law (OJ L 169, 30.6.2017, p. 46)

(17) ‘corporate bond’ means a bond that is
issued by a Societas Europaea established in
accordance with Council Regulation (EC) No
2157/2001" or a type of company listed in
Annex I of Directive 2017/1132/EC? of the
European Parliament and of the Council or

equivalent in third countries;

1. Council Regulation (EC) No 2157/2001 of 8 October
2001 on the Statute for a European company (SE)OJ L
294,10.11.2001, p. 1-21

2. Directive (EU) 2017/1132 of the European Parliament
and of the Council of 14 June 2017 relating to certain
aspects of company law (OJ L 169, 30.6.2017, p. 46)

(17) ‘eerperate-bond—means-a-bond-thatis

> 1572001 : listed
Annextof Directive 201 74H132/EC* of the

Article 2

, first paragraph, point (18)

95

(18) ‘other bond’ means a bond that does not

(18) ‘other bond’ means a bond that does not

(18) “otherbond—means-a-bond-that-deesneot
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belong to any of the types of bonds specified in

points (13) to (17);

belong to any of the types of bonds specified in

points (13) to (17);

Article 2

first paragraph, point (19)

(19) ‘investment firm’ means an ‘investment

(19) ‘investment firm’ means an ‘investment

(19) ‘investment firm’ means an ‘investment

96 firm’ as defined in Article 4(1)(1) of Directive firm’ as defined in Article 4(1)(1) of Directive firm’ as defined in Article 4(1)(1) of Directive
2014/65/EU; 2014/65/EU; 2014/65/EU;
Article 2, first paragraph, point (20)
(20) ‘market operator’ means a ‘market (20) ‘market operator’ means a ‘market (20) ‘market operator’ means— a ‘market
97 operator’ as defined in Article 4(1)(18) of operator’ as defined in Article 4(1)(18) of operator’ as defined in Article 4(1)(18) of
Directive 2014/65/EU; Directive 2014/65/EU,; Directive 2014/65/EU;
Article 2, first paragraph, point (21), introductory part
(21) ‘competent authority’ means one or more | (21) ‘competent authority’ means one or more | (21) ‘competent authority’ means one or more
98 competent authorities designated either in competent authorities designated either in competent authorities designated either in

accordance with:

accordance with:

accordance with:
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Article 2

, first paragraph, point (21)(a)

(a) Article 67 of Directive 2014/65/EU for

investment firms and market operators

(a) Article 67 of Directive 2014/65/EU for

investment firms and market operators

(a) Article 67 of Directive 2014/65/EU for

investment firms-and, market operators

99 operating a DLT MTF; operating a DLT MTF; operatingor CSD which operate or apply for a
permission to operate a DLT MTF according
to this Regulation;

Article 2, first paragraph, point (21)(b)
(b) Article 11 of Regulation (EU) No 909/2014 | (b) Article 11 of Regulation (EU) No 909/2014 | (b) Article 11 of Regulation (EU) No 909/2014
for a CSD operating a DLT securities settlement | for a CSD operating a DLT seeurities-setttement | for a CSD eperatingwhich operate or apply

100 | system; or systens—orSSS; or for a permission to operate a DLT-securities
settlement system:—er according to this
Regulation

Article 2, first paragraph, point (21)(c)
(c) otherwise designated by the Member States | (c) etherwisedesienated-by-theMember (c) etherwise-designated-by-the MemberStates

101 for the purposes of overseeing the application of | StatesESMA for the purposes of overseeing the | forthe-purpeses-of-overseeing the-applicationof

this Regulation.

application of this Regulation.

his Regulation.
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office, the Member State in which the head
office of the marker operator of the DLT MTF

1S situated;

Member State it has no registered office, the
Member State in which the head office of the
marker operator of the DLT MTF or of the
DLT TSS is situated;

Article 2, first paragraph, point (22), introductory part
. (22) ‘home Member State’ means in the case (22) ‘home Member State’ means in the case (22) ‘home Member State’ means in the case
of: of: of:
Article 2, first paragraph, point (22)(a)
(a) an investment firm operating a DLT MTF, | (a) an investment firm operating a DLT MTF (a) an investment firm operating a DLT MTF,
. the Member State determined in accordance or a DLT TSS, the Member State determined in | the Member State determined in accordance
with Article 4(55)(a) (ii) and (iii) of Directive accordance with Article 4(55)(a) (ii) and (iii) of | with Article 4(55)(a) (ii) and (iii) of Directive
2014/65/EU; Directive 2014/65/EU,; 2014/65/EU;
Article 2, first paragraph, point (22)(b)
(b) a market operator operating a DLT MTF, (b) a market operator operating a DLT MTF or | (b) a market operator operating a DLT MTF,
the Member State in which the market operator | @ DLT TSS, the Member State in which the the Member State in which the market operator
of the DLT MTF is registered or, if under the market operator of the DLT MTF or the DLT of the DLT MTF is registered or, if under the
104 | law of that Member State it has no registered 7SS is registered or, if under the law of that law of that Member State it has no registered

office, the Member State in which the head
office of the marker operator of the DLT MTF

1s situated;
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Article 2, first paragraph, point (22)(ba)
(ba) an entity operating a DLT MTF or a DLT
TSS that is neither an investment firm nor a
market operator, the Member State in which
104a the entity is registered or, if under the law of
that Member State it has no registered office,
the Member State in which the head office of
the operator is situated;
Article 2, first paragraph, point (22)(c)
(c) a CSD operating a DLT securities (c) a CSD operating a DLT seeurities (c) a CSD operating a DLT seeurities
settlement system, the Member State setttement-systenSSS or a DLT TSS, the settlement system, the Member State
105 | determined in accordance with Article 2(23) of | Member State determined in accordance with determined in accordance with Article 2(23) of
Regulation (EU) No 909/2014/EU. Article 2(23) of Regulation (EU) No Regulation (EU) Ne-9092044/EHUNo 909/2014.
909/2014/EU=;
Article 2, first paragraph, point (22)(ca)
105a
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(ca) an entity operating a DLT SSS or a DLT
TSS that is not a CSD, the Member State in

which the operator is registered or, if under

the law of that Member State it has no

registered office, the Member State in which

the head office of the operator is situated.

Article 2

, first paragraph, point (23)

as defined in Article XX of Regulation No
2021/XX on Markets in Crypto-Assets'.

(23) ‘e-money tokens’ means ‘e-money tokens’

(23) ‘e-money tokens’ means ‘e-money tokens’
as defined in Article XX of Regulation No
2021/XX on Markets in Crypto-Assets'.

(23) ‘e-money tokens’ means ‘e-money tokens’
as defined in Article XX3(1)(4) of Regulation
No 2021/XX on Markets in Crypto-Assets'.

106
1. Proposal for a Regulation of the European parliament 1. Proposal for a Regulation of the European parliament 1. Proposal for a Regulation of the European parliament
and of the Council on Markets in Crypto-assets and and of the Council on Markets in Crypto-assets and and of the Council on Markets in— Crypto-assets and
amending Directive (EU) 2019/1937 — COM(2020)593 amending Directive (EU) 2019/1937 — COM(2020)593 amending Directive (EU) 2019/1937 — COM(2020)593
Article 3
” Article 3 Article 3 Article 3
7
Limitations on the transferable securities Limitations on the #ansferable Article 3
admitted to trading on or settled by a DLT seewritiesfinancial instruments admitted to Limitations on the transferable
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market infrastructure

trading on or settled by a DLT market

infrastructure

seeuritiesfinancial instruments admitted to
trading on or settled by a DLT market

infrastructure

Article 3

(1), introductory part

1. Only DLT transferable securities that meet
the following conditions may be admitted to

trading on a DLT MTF and recorded on a

1. Only DLT transterablesecuritiesfinancial

instruments that meet the following conditions

may be admitted to trading e#n-aPELTMTE

1. Only DLT transferableseeuritiesfinancial
instruments that meet the following conditions

may be admitted to trading ena-DEF-MTE

108
distributed ledger by a CSD operating a DLT enidor recorded-on--clistributed-ledoer-hy-¢ andand be recorded on a distributed-edgerby-a
securities settlement system ESD-operating, or both on a DLT seewnrities ESD-operating-a DL seeurities-settlement
setttement-systenmemarket infrastructure: systemDLT market infrastructure:
Article 3(1), point (a)
(a) shares, the issuer of which has a market (a) shares, the issuer of which has a market (a) shares, the issuer of which has a market
s capitalisation or a tentative market capitalisation or a tentative market capitalisation or a tentative market
capitalisation of less than EUR 200 million; or | capitalisation of less than EUR 200 million; or | capitalisation of less than EUR 280500 million;
or
Article 3(1), point (b)
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(b) convertible bonds, covered bonds, corporate
bonds, other public bonds and other bonds, with

an issuance size of less than EUR 500 million.

(b) convertible bonds, covered bonds, corporate

bonds, etherpubilicsovereign bonds and other

bonds, with an issuance size of less than EUR

500 million-;

(b) eenvertible-bends;covered-bonds,-corporate
bends;-otherpublic-bonds-and-other
bendsbonds, other forms of securitised debt,
including depositary receipt in respect of

such securities, and money market

110
instruments, excluding those that embed a
derivative or incorporate a structure which
makes it difficult for the client to understand
the risk involved, with an issuance size of less
than EUR 500-millien:1 billion; or
Article 3(1), point (ba)
(ba) DLT ETF units, investing in instruments
110a under points (a) and (b), with an issuance size
of less than EUR 500 million;
Article 3(1), point (c)
110b (¢) Units in collective investment

undertakings which are covered by Article
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25(4)(a) of Directive 2014/65/EU and with
market value of assets under management of

less than EUR 500 million.

Article 3(1), point (bb)

(bb) DLT units of collective investment

undertakings (UCITS), investing in

110c¢
instruments under points (a) and (b), with an

issuance size of less than EUR 500 million.

Article 3(1), first subparagraph

Corporate bonds issued by issuers whose

market capitalisation did not exceed EUR 200

110d million _at the time of their issuance shall be

excluded from the calculation of the threshold

set out in paragraph (1)(b).

Article 3(1), first subparagraph

110e
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The thresholds specified in the first sub-
paragraph are applicable at the moment of
admission to trading or recording on a

distributed ledger.

Article 3

(2)

2. An investment firm or market operator

operating a DLT MTF shall not admit to trading deleted operating-a DET-MTE shall netadmitto-trading
sovereign bonds under this Regulation. A CSD severeign-bonds-under-this Regulation—A-CSD
operating a DLT securities settlement system, operating-a-DET seeurities-settlement-system;

111 or an investment firm or market operator that is oraninvestmentfirm-or market- operator-thatis
permitted to record DLT transferable securities permitted-to-record DL transferable seeurities
on a DLT MTF, in accordance with paragraphs ona PDEFMTE in-accordance-with-paragraphs
2 and 3 of Article 4, shall not record sovereign 2and3-of Article d-shallnotrecord-severeign
bonds under this Regulation. bends-under-this Regulation:

Article 3(3), first subparagraph
- 3. The total market value of DLT transferable 3. Fhetotabmarketvatie-of Pt trensferable 3. The total market value of DLT transferable

securities recorded in a CSD operating a DLT

securities settlement system shall not exceed

st e e e LU D e
Operators of a DLT seecuritiessettlenent-systent

securitiesfinancial instruments recorded in a

CSD operating a DLT seeurities-settlement
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DLT transferable securities instead of a CSD, in
accordance with paragraphs 2 and 3 of Article
4, the total market value of the DLT
transferable securities recorded by the
investment firm or market operator operating

the DLT MTF shall not exceed EUR 2.5 billion.

EUR 2.5 billion. Where a DLT MTF records the

shetlnot-exeeed EUR 25 billion—hereSSS or

of a DLT il eeeppde e DL e o b o
ties-instead-of a-CSD—i l »
parasraphs2-and-3-of Articte4:TSS may admit

new financial instruments until the total

market value of the DL -transterable
seenritiesDLT financial instruments recorded
25ina DLT SSS or in a DLT TSS reaches
EUR 5 billion.

system shal-not-exceed EUR 2 5-billien:
Whereor by a DLT MTF records-the BPETF
transferable-seeuritieswhere it records such
instruments instead of a CSD; in accordance
with paragraphs 2 and 3 of Article 4, at the
time of recording a new DLT financial
instrument,-the-tetal market-value-efthe BET
corab] .. od bl
. . | .
the PEF-MTE shall not exceed EUR 256

billion.

Article 3

(3), second subparagraph

112a

Where the recording of a new DLT
financial instrument would result in the total
market value referred to in the first
subparagraph reaching EUR 6 billion, the
DLT market infrastructures shall not admit
to trading or record such new DLT financial

instrument.
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Article 3

Commission Proposal

(4), introductory part

EP Mandate

4. For the purposes of determining and
monitoring the total market value of DLT

transferable securities under paragraph 1, the

4. For the purposes of determining and

monitoring the total market value of DLT

transterable-securitiesfinancial instruments

113
total market value of the DLT transferable under paragraph 1, the total market value of the | tetalmarket-value-ofthe DETtransferable
securities shall be: DLT transterable-seenritiesfinancial seetritiesshall-be:
instruments shall be:
Article 3(4), point (a)
(a) determined daily, either by the CSD or the | (a) determined daily, either by the CSD or the (a) determined-datlyeitherby-the- CSD-erthe
114 | investment firm or market operator concerned; | investment firm or market operator concerned; | ivestmentfirm-ormarket-operatorconecerned;
and and and
Article 3(4), point (b)
(b) equal to the sum of: the daily closing price | (b) equal to the sum of: the daily closing price | (b) equalto-thesumof-the-daly-closingprice
s of each DLT transferable security admitted for | of each DLT transferable security admitted for | efeach-DETtransferable-security-admitted-for

trading on a DLT MTF, multiplied by the
number of DLT transferable securities with the

same ISIN that are settled on the DLT securities

trading on a DLT MTF, multiplied by the
number of DLT #ansferableseecuritiesfinancial

instruments with the same ISIN that are settled
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settlement system or DLT MTF concerned on

that day, whether in full or in part.

on the DLT seeuritiessettlenent-systemSSS or

DLT MTF-concernedTSS on that day, whether

in full or in part.

Article 3

(5), first subparagraph

5. The operator of a DLT market infrastructure

5. -The operator of a DLT market infrastructure

shall submit to the competent authority that shall submit to the competent authority that shall-submit-to-the-competent-authority-that
granted the specific permission, in accordance granted the specific permission, in accordance granted-the-speeifie-permission;-in-accordance
with Article 7 or Article 8, monthly reports, with Article 7 or Article 8, monthly reports, with-Asrtiele Tor-Article Smonthlyreports:
demonstrating that all the DLT transferable demonstrating that all the DLT #ansferable demeonstratingthat all the DETtransferable

116 | securities that are recorded and settled on a seeuritiesfinancial instruments that are seetrities-that-arerecorded-and-settled-on=a
DLT MTF permitted to do so, in accordance recorded and settled on a DLT AFE permitted | PEFMTEpermitted-to-do-so-inaccordance
with paragraphs 2 and 3 of Article 4, or by a fotlemr e e e el | with-paragraphs 2 and 3-ef Artiele dorbya
CSD on a DLT securities settlement system, 3ofArticte4-or-by-a-CSD-SSS or on a DLT E5Db-en-aDET-sceuritiessetdementsyster,;
fulfil the conditions under paragraphs 1 to 3. seenrities-setttement-systeny TSS fulfil the fulfil the-conditionsunderparagraphst+to-3-

conditions under paragraphs 1 to 3.
Article 3(5), second subparagraph
117 | Where the total market value of the DLT Where the total market value of the DLT Where the total market value of the DLT

transferable securities reported under paragraph

transterable-securitiesfinancial instruments

orabl » L und |
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firm or market operator operating the DLT
MTF concerned, or the CSD operating the DLT
securities settlement system concerned shall
activate the transition strategy, referred to in
Article 6(6). They shall notify the competent
authority of the activation of their transition
strategy, in their monthly report and of the time-

horizon for such transition.

1, has reached EUR 2.25 billion, the investment

reported under paragraph 1, has reached EUR

2257 billion, the investmentfirmor-market
operator operatingof the DLT MTFE
econcerned:SSS or the ESD-operatingthe DT
seenritiessetttenenisystemconcernedDLT TSS

shall activate the transition strategy, referred to
in Article 6(6).— They shall notify the
competent authority of the activation of their
transition strategy, in their monthly report and

of the time-horizon for such transition.

+-financial instruments recorded on a DLT
market infrastructure has reached EUR 225
bilhen10billion, the investment firm or the
market operator operating the DLT MTF
concerned, or the CSD operating the DLT
seenrities-settlement system concerned shall
activate the transition strategy, referred to in
Article 6(6).— They shall notify the competent
authority of the activation of their transition
strategy, in their monthly report and of the time-

horizon for such transition.

Article 3

(5), third subparagraph

118

The competent authority concerned may permit
the DLT market infrastructure concerned to
continue to operate until the total market value
of the DLT transferable securities reported
under paragraph 1 reaches EUR 2.75 billion
provided that such leeway is requested by the
operator of the DLT market infrastructure

concerned and that it is objectively necessary

deleted

L hat it is obiectivel
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for the orderly implementation of the transition for-the-orderly-implementation-of the-transition
Strategy. strategy-
Article 3(5a)

5a. The CSD, or the investment firm or

i1s market operator when there is no CSD, shall
a

calculate the average total market value of

DLT financial instruments of each month.

Article 3(5a), first subparagraph

118b They shall use such monthly average:

Article 3(5a), point (a)

(a) when assessing the impact of the

118 recording of new financial instruments in the
c

following month as laid down in paragraph

3;
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Article 3(5a), point (b)

118d (b) to activate the transition strategy as laid
down in paragraph 5.

Article 3(5a), second subparagraph

The monthly average shall be equal to the
average of the sum of the daily closing prices

of each DLT financial instrument, multiplied

118e
by the number of DLT financial instruments
with the same ISIN that are recorded on the
DLT market infrastructure.

Article 3(5b)

5b. The operator of a DLT market
infrastructure shall submit to its competent

118f authority monthly reports, demonstrating

that all the DLT financial instruments that
are recorded on a DLT market

infrastructure, fulfil the conditions under
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paragraphs 3 and 5.

Article 3(5c)
5c. The competent authorities may set lower
thresholds than those referred to in
i1s paragraphs 1 and 3. In the case of the
g

modification of the total market value
referred to in paragraph 3, the values in

paragraph 5 shall be adapted accordingly.

Article 3(5c¢), first subparagraph

When deciding about the thresholds, the
competent authority shall consider the
market size and the average capitalization of
financial instruments of a given type
H18h admitted to trading platforms in the Member
States where the services and activities will
be carried out and the risks related to the
issuers, to the DLT used and to the services

and activities of the DLT infrastructure.
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multilateral trading facilities

Article 3(6)
6. Regulation (EU) No 596/2014 shall apply to | 6. Regulation (EU) No 596/2014 shall apply to | 6. Regulation (EU) No 596/2014 shall apply to
e DLT transferable securities admitted to trading | DLT #ansferablesecuritiesfinancial DLT transferable-seeuritiesfinancial
on a DLT MTF. instruments admitted to trading on a DLT MTF | instruments admitted to trading on a DLT
oronaDLTTSS. MTF.
Article 4
Article 4 Article 4 Article 4
120 Requirements and exemptions regarding DLT Requirements and exemptions regarding DLT Requirements and exemptions regarding DLT

multilateral trading facilities

multilateral trading facilities

Article 4(1), introductory part

121

1. A DLT MTF shall be subject to all the
requirements applicable to an MTF under
Directive 2014/65/EU and Regulation (EU) No
2014/600, except if the investment firm or the
market operator operating the DLT MTF:

1. A DLT MTF and its operator shall be

subject to all the requirements applicable to &#
a_MTF under Directive—2014/65/EU, except in

relation to an exemption granted in

accordance with paragraph 1a,-e#¢d Regulation

1. ADLT MTF operated by an investment
firm or a market operator shall be subject to
all the requirements applicable to an MTF under
Directive— 2014/65/EU and Regulation (EU)
No2014/606No 600/2014, except if the
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(EU) No 2014/600_and any other applicable

Union financial services legislation, and in
addition—exceptif the investment firm or the
market operator operating the DLT MTF:

investment firm or the market operator

operating the DLT MTF:

Article 4(1), point (a)

(a) has requested an exemption as specified in

land

paragraph 2 or under Directive (EU) .../...
has been granted such an exemption by the
competent authority that granted the specific

permission in accordance with Article 7; and

deleted

(a) has requested an exemption as specified in

paragraph 2 or under Direetive-Article

has been granted such an exemption by the

competent authority that granted the specific

122 permission in accordance with Article 7; and
1. Proposal for a Directive of the European Parliament and
of the Council amending Directives 2006/43/EC, LP | for-a Directi fthe B Pashi 4
2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, fthe C i line Directives 2006/43/EC
2014/65/EU, (EU) 2015/2366 and EU/2016/2341 - 2009/65/EC_2009438/EU-_201 L6 HEU-EU/2013/36
COM(2020)596 - - COM(2020)596 2014/65/EU(EU) 20152366 and-EU/2016/2341

COMEZO2RS06—COMEBR0I596
Article 4(1), point (b)
123

(b) complies with the obligations set out in

(b) complies with the obligations set out in

(b) complies with the obligations set out in
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Article 6; and

Article 6; and

Article 6; and

Article 4

(1), point (c)

(c) complies with the conditions set out in

paragraphs 2 to 4 and with any additional

(c) complies with the conditions set out in

parasraphs2-to-paragraph 4 and with any

(c) complies with the eenditionsobligations set
out in paragraphs2-te-4-and-with-any-additienal

compensatory measures that the competent additional compensatory_or corrective measures | eompensatory-measures-that-the-competent
authority which granted the specific permission | that the competent authority which granted the | auvtherity-which-granted-the-speeific permission
124 | may deem appropriate in order to meet the specific permission may deem appropriate in my-deermappropriateinorderto-meect the
objectives pursued by the provisions from order to meet the objectives pursued by the objeetives-pursued-by-the-provisions-from
which an exemption is requested or to ensure provisions from which an exemption is which-an-exemptionisrequested-or-to-ensure
investor protection, market integrity and/or requested or to ensure investor protection, investorprotection; marketintegrity-and/oer
financial stability. market integrity and/or financial stability. finaneial-stabilityparagraph 4.
Article 4(1a), introductory part
la. Atits request, an investment firm or
market operator operating a DLT MTF may be
124a exempted by ESMA from the application of

Article 19 of Directive 2014/65/EU (MiFID)

and may be permitted, under the rules

governing access referred to in Article 18(3) of
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Directive 2014/65/EU (MiFID) and for a

maximum period of four years, to admit

natural persons to the DLT MTF as members

or participants, provided that those persons

fulfil the following requirements:

Article 4(1a), introductory part, point (a)

(a) they are of sufficiently good repute and

124b
are fit and proper;

Article 4(1a), introductory part, point (b)

(b) they have sufficient level of trading ability,

competence and experience, including

124c¢
knowledge of the trading and the functioning

of DLT; and

Article 4(1a), introductory part, point (c)

124d
(c) they have given informed consent to be
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included in the pilot regime and are

adequately informed of its experimental nature

and the potential risks associated with it.

Article 4(1a)

1a. A CSD operating a DLT MTF in
accordance with Article 5(9) shall be subject
to the requirements applicable to an MTF
under Directive 2014/65/EU and Regulation
(EU) No 600/2014 as specified in Article 73 of
Regulation (EU) No 909/2014, except if it has
requested an exemption set out in Article

19(2b) of Directive 2014/65/EU,

124e

demonstrating the exemption is
proportionate and justified by the use of a
DLT, and has been granted such an
exemption by the competent authority that
granted the specific permission in

accordance with Article 7.

Article 4(1a), first subparagraph
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At its request, an investment firm or market

operator operating a DLT MTF and its

124f members or participants may be exempted by
ESMA from the application of Article 26 of
Regulation (EU) No 600/2014 (MiFIR).

Article 4(1a), second subparagraph

Where ESMA grants the exemption referred to

in the first subparagraph, it may impose

additional investor protection measures for the

124¢g protection of natural persons admitted as

members of, or participants in, the DLT MTF.,

Such measures shall be proportionate to the

risk profile of the members of participants.

Article 4(1a), third subparagraph

Where ESMA grants the exemption referred to
in the second subparagraph, the DLT MTF
shall keep at the disposal of ESMA the

124h
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relevant details of all transactions executed

through its systems. The records shall contain
all the details specified in Article 26(3) of
Regulation (EU) No 600/2014 that are relevant

having regard to the system used by the DLT

MTEF and the member or participant executing

the transaction. The DLT MTF shall also

ensure that ESMA has direct and immediate

access to those details. In order to access the

records, ESMA shall be admitted to the DLT

MTF as a regulatory observer participant.

Article 4(1a), fourth subparagraph

ESMA shall ensure that all competent

authorities referred to in Article 4(1)(26) of
1241 Directive 2014/65/EU have access to all of the

details of transactions they need to fulfil their

respective responsibilities and mandates.

Article 4(2), first subparagraph

125
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2. Atits request, an investment firm or a
market operator operating a DLT MTF may be
permitted to admit to trading DLT transferable
securities that are not recorded in a CSD in
accordance with Article 3(2) of Regulation
(EU) 909/2014 but instead recorded on the DLT
MTEF’s distributed ledger.

2. -At its request, an investment firm or a
market operator operating a DLT MTF may be
permitted to admit-totradingPLTtransferable

tios 4] toclin-cCSD-i

; Sy Aptiolo 300} of Poglati

L0 AL e o Lo el el DU
MIFEs-distributed-tedeerrecord and settle DLT
[financial instruments on the distributed ledger
used by the DLT MTF. In such a case, the
DLT MTEF shall be considered to be a DLT
TSS.

2. -Atits request, an investment firm or a
market operator operating a DLT MTF may be
permitted to admit to trading DLT transferable
seeuritiesfinancial instruments that are not
recorded in a CSD in accordance with Article
3(2) of Regulation (EU) 909/2014 but instead
recorded on the distributed ledger used by the

DLT MTF’s-distributed-ledger.

Article 4

(2), second subparagraph, introductory part

126

An investment firm or market operator
requesting an exemption pursuant to paragraph
1 shall propose compensatory measures to meet
the objectives pursued by the provisions from
which an exemption is requested, and ensure at

a minimum;:

deleted

-An investment firm or a market operator

requesting an-exemptiona permission pursuant
to paragraphtthe previous subparagraph

shall propose compensatory measures to meet
the objectives pursued by the provisions from
which an exemption is requested, and ensure at

a minimum:
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Article 4

(2), second subparagraph, point (a)

(a) the recording of the DLT transferable

(a) the recording of the DLT transferable

. securities on the digital ledger technology; deleted seeuritiesfinancial instruments on the digital
ledgertechnologyDLT MTF’s distributed
ledger;

Article 4(2), second subparagraph, point (b)
(b) that the number of DLT transferable (b) that the number of DLT transferable
securities recorded on the DLT MTF equals the deleted seetritiesfinancial instruments recorded on the

B total number of such DLT transferable DLT MTF equals the total number of such DLT

securities in circulation on the digital ledger transferableseeuritiesfinancial instruments in
technology at any given time; circulation on the digitalHedgertechnelogyDLT
MTF’s distributed ledger at any given time;
Article 4(2), second subparagraph, point (c)
(c) that the DLT MTF keeps records which (c) that the DLT MTF keeps records which
129 | enable the investment firm or market operator deleted enable the investment firm or the market

operating the DLT MTF, without delay at any
given time, to segregate the DLT transferable

operator operating the DLT MTF, without delay
at any given time, to segregate the DLT
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client from those of any other member,

participant, issuer or client.

securities of a member, participant, issuer or

transferable seeuritiesfinancial instruments of

a member, participant, issuer or client from
those of any other member, participant, issuer

or client:;

Article 4

(2), second subparagraph, point (d)

(d) that the securities overdrafts, debit

129a balances or undue securities creation or
deletion are not allowed.
Article 4(2), third subparagraph

Where no request for an exemption has been Where no request for e-exemptiona permission | Where no request for an-exemptionpermission
made by the DLT MTF in accordance with the | has been made by the DLT MTF gperator in has been made by the operator of the DLT
first subparagraph, the DLT transferable accordance with the first subparagraph, the MTF in accordance with the first subparagraph,

- securities shall either be recorded in book-entry | DLT transferableseenritiesfinancial the DLT transferableseeuritiesfinancial
form in a CSD or on the distributed ledger instruments shall either be recorded in book- instruments shall either-be recorded in book-
technology of a CSD operating a DLT securities | ertry-form-ina-ESPa CSD operating a entry form in a CSD or on the distributed ledger

settlement system.

securities settlement system or on thea

distributed ledger technologr-ofused by a CSD
operating a DLT seeuritiessettlenent

technology of a CSD operating a DLT-seeurities

settlement system.
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systernSSS or a DLT TSS.

Article 4

(3), introductory part

131

3. Where an investment firm or a market
operator operating a DLT MTF has requested
an exemption under paragraph 2, it shall ensure,
by means of robust procedures and

arrangements that, the DLT MTF:

3. Where an investment firm or a market
operator operating a DLT MTF has requested
an-exemptiona permission under paragraph 2, it

shall ensure compliance with all the

requirements applicable to a CSD operating a

securities settlement system under Regulation

(EU) No 909/214 in a manner proportionate to

the nature, scale and risks of its business and

shall ensure, by means of robust procedures

and arrangements that it complies with the

same requirements and exemptions applicable
to a DLT SSS and its operating CSD, and
therefore that the DLT MTETSS, inter alia:

3. Where an investment firm or a market
operator operating a DLT MTF has requested
am-exemptiona permission under paragraph 2,
it shall propose compensatory measures to
meet the objectives pursued by Articles 7,
37(2) and 39 of Regulation (EU) No 909/2014
and ensure at minimum, by means of robust
procedures and arrangements, that; the DLT

MTF:

Article 4

(3), point (a)

132

(a) guarantees that the number of DLT

transferable securities in an issue or in part of

(a) guarantees that the number of DLT
transterable-seenritiesfinancial instruments in

(a) guarantees that the number of DLT
transferable-securitiesfinancial instruments in
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an issue admitted by the investment firm or
market operator operating the DLT MTF, is
equal to the sum of DLT transferable securities
making up such an issue or part of an issue,

recorded on the DLT, at any given time;

an issue or in part of an issue admitted by the
investment firm or market operator operating
the DLT MEETSS, is equal to the sum of DLT
transterable-securitiesfinancial instruments

making up such an issue or part of an issue,

recorded on the DLT, at any given time;

an issue or in part of an issue admitted by the
investment firm or market operator operating
the DLT MTF, is equal to the sum of DLT
transferable-seeuritiesfinancial instruments
making up such an issue or part of an issue,
recorded on the DLT MTF’s distributed

ledger, at any given time;

Article 4

(3), point (b)

(b) guarantees the safekeeping of any DLT

transferable securities, as well as any funds to

(b) guarantees the safekeeping of any DLT
transterable-seenritiesfinancial instruments, as

(b) guarantees the safekeeping of any DLT
transferable-securitiesfinancial instruments, as

133 | effect payments for such securities or any well as any funds to effect payments for such well as any funds to effect payments for such
collateral provided in respect of such securities or any collateral provided in respect securities or any collateral provided in respect
transactions using the DLT MTF; of such transactions using the DLT A4FETSS;; of such transactions using the DLT MTF;

Article 4(3), point (c)
(c) enables clear, accurate and timely (c) enables clear, accurate and timely (c) enables clear, accurate and timely
134 | confirmation of the details of transactions in confirmation of the details of transactions in confirmation of the details of transactions in

DLT transferable securities including any

payments made in respect thereof as well as the

DLT #ransterabte-seenritiesfinancial

instruments including any payments made in

DLT transferable securitiesfinancial

instruments including any payments made in
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discharge of or calling for any collateral in

respect of the same;

respect thereof as well as the discharge of or

calling for any collateral in respect of the same;

respect thereof as well as the discharge of or

calling for any collateral in respect of the same;

Article 4

(3), point (d)

(d) provides clear, accurate and timely
information in relation to the settlement of
transactions, including settlement finality, by

defining the moment from which transfer orders

(d) provides, in accordance with Article 39(5)
of Regulation (EU) No 909/2014, clear,

accurate and timely information in relation to

the settlement of transactions, including

(d) provides clear, accurate and timely
information in relation to the settlement of
transactions, including settlement finality, by

defining the moment from which transfer orders

135
or other pre-identified instructions may not be settlement finality, by— defining the moment or other pre-identified instructions may not be
revoked by a member, participant, issuer or from which transfer orders or other pre- revoked by a member, participant, issuer or
client; identified instructions may not be revoked by a | client;

member, participant, issuer or client;
Article 4(3), point (e)

(e) settles transactions in DLT transferable (e) settles transactions in DLT transferable (e) settles transactions in DLT transferable
securities close to real time or intraday, and in seeurittesfinancial instruments close to real seeuritiesfinancial instruments close to real

136 | any case, no later than on the second business time or intraday, and in any case, no later than time or intraday, and in any case, no later than

day after the conclusion of the trade;

on the second business day after the conclusion

of the trade;

on the second business day after the conclusion

of the trade;
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Article 4(3), point (f)

137

(f) ensures delivery versus payment.

The settlement of payments may be
carried out through central bank money where
practicable and available, or where not
practicable and available, through commercial
bank money, including commercial bank money

in a token-based form, or in e-money tokens.

Where settlement occurs through
commercial bank money or e-money tokens, the
investment firm or market operator operating
the DLT MTF shall identify, measure, monitor,
manage, and minimise any counterparty risk

arising from the use of such money; and

(f) -ensures delivery versus payment.

The settlement of paymentsthe payment leg

may be carried out through central bank money
where practicable and available, or where not
practicable and available, through commercial
bank money, including commercial bank money

in a token-based form, or in e-money tokens.

Where settlement occurs through commercial
bank money or e-money tokens, the investment
firm or market operator operating the DLT
MTETSS shall identify, measure, monitor,
manage, and minimise any counterparty risk

arising from the use of such money; and

(f) -ensures delivery versus payment:

or delivery versus delivery for all
transactions against cash or financial
instruments, respectively, between direct
participants in a distributed ledger used by
the DLT MTF’s and settled therein;

The settlement of payments mayshall be carried
out through central bank money, including in
tokenised form, where practicable and
available, or where not practicable and
available, through eemmereial-bankmoney;
cludi i1 banl . |
based-form;-er-inaccounts opened with a CSD
in accordance with the provisions of Title IV
of Regulation (EU) No 909/2014 or with a
credit institution, including in a tokenised

form, or through e-money tokens.
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Where settlement occurs through eemmeretal
bank-meney-eraccounts opened with a CSD or
credit institutions or through e-money tokens,
the investment firm or the market operator
operating the DLT MTF shall identify, measure,
monitor, manage, and minimise any

counterpartyrisk arising from the use of such
rereymeans; and

Article 4(3), point (f), second subparagraph

Banking-type ancillary services of Section C
of the Annex of Regulation (EU) No 909/2014
can only be performed by a CSD in
accordance with the provisions of Title IV of
T Regulation (EU) No 909/2014 or credit
institutions. Services associated to e-money
tokens equivalent to the services listed in
letters b) and c) of Annex III of Regulation
(EU) No 909/2014 can only be performed by

a CSD in accordance with the provisions of

Title IV of Regulation (EU) No 909/2014 or
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credit institutions.

Article 4

(3), point (g)

138

(g) either prevents or, if not possible, addresses

settlement fails.

(g) either prevents or, if not possible, addresses
settlement fails-, in accordance with Articles 6

and 7 of Regulation (EU) No 909/2014 and

Commission Delegated Regulation (EU)
2018/1229", as applicable;

1. Commission Delegated Regulation (EU) 2018/1229 of
25 May 2018 supplementing Regulation (EU) No
909/2014 of the European Parliament and of the Council

with regard to regulatory technical standards on

settlement discipline (OJL 230, 13.9.2018, p.1)

(g) either prevents or, if not possible, addresses

settlement fails-;

Article 4

(3), point (ga)

138a

(ga) keeps records which enable the

investment firm or market operator operating

the DLT TSSS, without delay at any given time,

to segregate the DLT financial instruments of

a member, participant, issuer or client from
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those of any other member, participant, issuer

or client.
Article 4(3), point (h)
(h) mitigate risk arising from the non-
designation of the DLT securities system as a
138b system for the purposes of Directive

98/26/EC, in particular with regard to

insolvency proceedings.

Article 4(3a)
3a. Where an operator of a DLT MTF has
been granted a permission in accordance
with paragraphs 1 or 2 it shall comply with
1 any additional compensatory measures that
c

the competent authority which granted the
specific permission may deem appropriate in
order to meet the objectives pursued by the
provisions from which an exemption is

requested or to ensure investor protection,
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market integrity or financial stability.

Article 4

(4), introductory part

4. Where an investment firm or a market
operator operating a DLT MTF requests an
exemption in accordance with paragraph 2 or
with Directive (EU) .../...1, it shall in any case

demonstrate that the exemption requested is:

4. Where an investment firm or a market
operator operating a DLT MTF requests a#
exemptiona permission in accordance with

paragraph 2 or_an exemption in accordance

with Directive (EU) .../...1, it shall in any case

4. Where an investment-firm-or-a-market
operator eperatingof a DLT MTF requests an

exemption in accordance with paragraph 2 or

Directive 2014/65/EU, it shall in any case

139 demonstrate that the exemption requested is: demonstrate that the exemption requested is:
1. Proposal for a Directive of the European Parliament and
of the Council amending Directives 2006/43/EC, 1. Proposal for a Directive of the European Parliament and | +. PrepesalforaDirective-ofthe EuropeanParliament-and
2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, of the Council amending Directives 2006/43/EC £ the Coupeilamending Directives 2006/43/EC
2014/65/EU, (EU) 2015/2366 and EU/2016/2341 - - 2009/65/EC, 2009/138/EU, 2011/61/EU, EU/2013/36, 2009/65/EC. 20094 38/EU. 204 H6HEU EU/2613/36;
COM(2020)596 2014/65/EU, (EU) 2015/2366 and EU/2016/2341 - - 2014/65/EU(EUY2015/2366-and EU/2016/2341

COM(2020)596 COMER020)596
Article 4(4), point (a)
o (a) proportionate to and justified by the use of a | (a) proportionate to and justified by the use of a | (a) proportionate to and justified by the use of a

DLT; and

DLT; and

DLT; and
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Article 4

(4), point (b)

141

(b) limited to the DLT MTF and does not
extended to any other MTF operated by the said

investment firm or market operator.

(b) limited to the DLT MTF and does not
extendedextend to any other MTF operated by

the said investment firm or market operator.

(b) limited to the DLT MTF and does not
extended to any other MTF operated by the said

investment firm or market operator.

Article 4

(4a), introductory part

141a

4a. An entity that is not subject to all the

requirements applicable to an MTF under

Directive 2014/65/EU and Regulation (EU) No

2014/600 shall benefit only from exemptions
from Directive 2014/65/EU and Regulation

(EU) No 909/2014 granted in accordance with

this Regulation and shall be allowed to request

exemptions and permissions in accordance

with paragraphs 1 to 4 of this Article.

Article 4

(4a) first subparagraph

141b

Competent authorities shall put in place

specific procedures for the entities referred to
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in the first subparagraph.

Article 4(5)
5. ESMA shall prepare guidelines on the
additional compensatory measures, referred
to in paragraph 3a, that the competent
" authority may require in order to meet the
c
objectives pursued by the provisions from
which an exemption is requested or to ensure
investor protection, market integrity or
financial stability.
Article 5
Article 5 Article 5 Article 5
142 Requirements and exemptions regarding DLT Requirements and exemptions regarding DLT Requirements and exemptions regarding DLT
securities settlement system securities settlement systerssystens seetrities-settlement systemsystems
Article 5(1), introductory part

143
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1. A CSD operating a DLT securities
settlement system shall be subject to the
requirements applicable to a CSD under
Regulation (EU) No 909/2014, except if such a
CSD:

1. A ESPeperatingabLitsecnritics
setttementsystemDLT SSS and its operating

CSD shall be subject to the requirements

applicable to a securities settlement system and

its operating CSD under Regulation (EU) No
909/2014, exceptifsnch-a-ESPand any other

applicable Union financial services legislation

except if it

1. A CSD operating a DLT seeurities
settlement system shall be subject to the
requirements applicable to a CSD operating a
securities settlement system under Regulation

(EU) No 909/2014, except if such a CSD:

Article 5

(1), point (a)

(a) has requested exemptions as specified in

paragraphs 2 to 6 and has been granted such

(a) has requested exemptions as specified in

paragraphs 2 to 6 and has been granted such

(a) has requested exemptions as specified in

paragraphs 2 to 6 and has been— granted such

144 | exemptions by the competent authority that exemptions by the competent authority that exemptions by the competent authority that
granted the specific permission in accordance granted the specific permission in accordance granted the specific permission in accordance
with Article 8; with Article 8; with Article ;

Article 5(1), point (b)
V5 (b) complies with the obligations set out in (b) complies with the obligations set out in (b) complies with the obligations set out in

Article 6; and

Article 6; and

Article 6; and
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Article 5

(1), point (c)

(c) complies with the conditions set out in
paragraphs 2 to 7 and with any additional
compensatory measures that the competent
authority which granted the specific permission

may deem appropriate in order to meet the

(c) complies with the conditions set out in
paragraphs 2 to 7 and with any additional

compensatory or corrective measures that the

competent authority or ESMA after consulting

the national competent authority, which

(c) complies with the conditions set out in
paragraphs 2 to 78 and with any additional
compensatory measures that the competent
authority which granted the specific permission

may deem appropriate in order to meet the

146 | objectives pursued by the provisions from granted the specific permission may deem objectives pursued by the provisions from
which an exemption is requested or to ensure appropriate in order to meet the objectives which an exemption is requested or to ensure
investor protection, market integrity and/or pursued by the provisions from which an investor protection, market integrity and/or
financial stability. exemption is requested or to ensure investor financial stability.

protection, market integrity and/or financial
stability.
Article 5(2), introductory part
2. Atits request, a CSD operating a DLT 2. Atits request, a CSD operating a DLT 2. Atits request, a CSD operating a DLT
securities settlement system may be exempted seeurities-setttement-systemSSS may be seetrities-settlement system may be exempted
147 | by the competent authority from the application | exempted by the competent authority from the by the competent authority from the application

of Article 2(4) on dematerialised form, Article
2(9) on transfer of orders, Article 2(28) on

securities accounts, Article 3 on the recording

application of Article 2(4) on dematerialised
form, Article 2(9) on transfer of orders, Article

2(28) on securities accounts, Article 3 on the

of Article 2(4) on dematerialised form, Article
2(9) on transfer of orders, Article 2(28) on

securities accounts, Article 3 on the recording
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of securities, Article 37 on the integrity of issue,
Article 38 on the segregation of assets of
Regulation (EU) No 909/2014, provided that
the CSD operating the DLT securities

settlement system:

recording of securities, Article 37 on the
integrity of issue, Article 38 on the segregation
of assets of Regulation (EU) No 909/2014,
provided that the CSD operating the DLT

of securities, Article 37 on the integrity of issue,
Article 38 on the segregation of assets of
Regulation (EU) No 909/2014, provided that
the CSD operating the DLT securities

settlement system:

Article 5

(2), point (a)

(a) demonstrates that the use of a ‘securities

account’ as defined under Article 2(28) of

(a) demonstrates that the use of a ‘securities

account’ as defined under Article 2(28) of

(a) demonstrates that the use of a ‘securities

account’ as defined under Article 2(28) of

148 | Regulation (EU) No 909/2014 or the use of Regulation (EU) No 909/2014 or the use of Regulation (EU) No 909/2014 or the use of
book-entry form are incompatible with the use | book-entry form are incompatible with the use | book-entry form are incompatible with the use
of its particular DLT; of itsthe particular DLT deployed; of its particular DLT;

Article 5(2), point (b)
(b) proposes compensatory measures to meet (b) proposes compensatory or corrective (b) proposes compensatory measures to meet

e the objectives pursued by the provisions from measures to meet the objectives pursued by the | the objectives pursued by the provisions from
which an exemption is requested, and ensures at | provisions from which an exemption is which an exemption is requested, and ensures at
minimum that: requested, and ensures at minimum that: minimum that:

Article 5(2), point (b), (i)
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(c) the recording of the DLT transferable

(c) the recording of the DLT transterable

¢e)(i) the recording of the DLT transferable

150 securities on the distributed ledger; seenritiesfinancial instruments on the seeuritiesfinancial instruments is done on the
distributed ledger; distributed ledger; and
Article 5(2), point (b), (ii)
(d) the number of DLT transferable securities (d) the number of DLT #ansterabte €)(ii) the number of DLT transferable
in an issue or in part of an issue admitted by the | securitiesfinancial instruments in an issue or in | seevritiesfinancial instruments in an issue or
CSD operating the DLT settlement securities part of an issue admitted by the CSD operating | in part of an issue admitted by the CSD
o system, is equal to the sum of DLT transferable | the DLT settlement securities system, is equal operating the DLT settlement seeurities-system,
securities making up such issue or part of an to the sum of DLT #ansterable is equal to the sum of DLT transferable
issue, recorded on the distributed ledger at any | seeuritiesfinancial instruments making up such | seeuritiesfinancial instruments making up
given time; and issue or part of an issue, recorded on the such issue or part of an issue, recorded on the
distributed ledger at any given time; and distributed ledger at any given time; and
Article 5(2), point (b). (iii)
(e) it keeps records which enable the CSD, (e) it keeps records which enable the CSD, €e)(iii) it keeps records which enable the CSD,
152 | without delay at any given time, to segregate without delay at any given time, to— segregate without delay at any given time, to— segregate

the DLT transferable securities of a member,

participant, issuer or client from those of any

the DLT #ansferablesecnritiesfinancial

instruments of a member, participant, issuer or

the DLT transferable securitiesfinancial

instruments of a member, participant, issuer or
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other member, participant, issuer or client. client from those of any other member, client from those of any other member,

participant, issuer or client. participant, issuer or client:; and

Article 5(2), point (b), (iv)

(iv) securities overdrafts, debit balances or
152a undue securities creation or deletion are not

allowed.

Article 5(2a)

2a. Atits request, a CSD operating a DLT
settlement system may be exempted by the
competent authority from the application of
152b Article 7 of Regulation (EU) No 909/2014
provided that it demonstrates that it
implements mechanisms to prevent or, if not

possible, to address settlement fails.

Article 5(3), introductory part

153
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3. Atits request, a CSD operating a DLT
securities settlement system may be exempted
by the competent authority from the application
of Article 19 and Article 30 of Regulation (EU)
No 909/2014, provided that:

3. Atits request, a CSD operating a DLT
seenrities-settlement-systemSSS may be
exempted by the competent authority from the
application of Article 19 end-Articte 30-of
Regulation (EU) No 909/2014, in relation only

to the outsourcing of a core service to a third

party, provided that:

3. Atits request, a CSD operating a DLT
seeurities-settlement system may be exempted
by the competent authority from the application
of Article 19 and-Artiele 30-of Regulation (EU)
No 909/2014 when outsourcing a core service
to a third party and Article 30 of that
Regulation, provided that:

Article 5

(3), point (a)

(a) such provisions are incompatible with the

use of a DLT as envisaged by the particular

(a) suehprovisions-arethe application of that

Article is incompatible with the use of a DLT as

(a) such provisions are incompatible with the

use of a DLT as envisaged by the particular

154
DLT operated by the CSD concerned; and envisaged by the particular DLT operated by DLT operated by the CSD concerned; and
the CSD concerned;-e#d.
Article 5(3), point (b)
(b) the CSD operating the DLT securities (b) the CSD operating the DLT seeurities
. settlement system ensures that the conditions set deleted settlement system ensures that the conditions set

out in points (c) to (i) of Article 30(1) and in
Article 30(2) of Regulation (EU) No 909/2014

are complied with.

out in points (c) to (i) of Article 30(1) and in
Article 30(2) of Regulation (EU) No 909/2014

are complied with.
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Article 5

(4), introductory part

4. Atits request, a CSD operating a DLT
securities settlement system may be exempted

by the competent authority from the application

4. Atits request, a CSD operating a DLT
seeurities-setttement-systensSSS may be

exempted by the competent authority from the

4. Atits request, a CSD operating a DLT
seetrities-settlement system may be
exemptedpermitted by the competent authority

of Article 2(19) of Regulation (EU) No application of Article 2(19) of Regulation (EU) | frem-the-application-ofArticle 2(19)-of
156 | 909/2014 on participants and may be permitted | No 909/2014 on participants and may be Regulation (EH)Neo-909/2014-en-participants
to admit as participants natural and legal permitted to admit as participants natural and and-may-be-permitted to admit as participants
persons other than those referred to in Article legal persons other than those referred to in natural and legal persons other than those
2(19), provided that such persons: Article 2(19), provided that such persons: referred to in Article 2(19), provided that such
persons:
Article 5(4), point (a)
157 (a) are of sufficient good repute and are fit and | (a) are of sufficient good repute and are fit and | (a) are of sufficient good repute and are fit and
proper; and proper; and proper; and
Article 5(4), point (b)
158

(b) have sufficient level of ability, competence,

(b) have sufficient level of ability, competence,

(b) have sufficient level of ability, competence,
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experience and knowledge of the post-trading

and the functioning of DLT.

experience and knowledge of the post-trading
and the functioning of DLT-, and of the

assessment of risks;

experience and knowledge of the post-trading

and the functioning of DLT.

Article 5

(4), point (ba)

(ba) have given informed consent to be

included in the pilot regime and are

158a
adequately informed of its experimental nature
and potential risks associated with it.
Article 5(5), first subparagraph
5. Atits request, a CSD operating a DLT 5. -Atits request, a CSD operating a DLT 5. -Atits request, a CSD operating a DLT
securities settlement system may be exempted seeurities-setttement-systensSSS may be seeurities settlement system may be exempted
by the competent authority from the application | exempted by the competent authority from the by the competent authority from the application
159 | of Article 40 of Regulation (EU) No 909/2014 application of Article 40 of Regulation (EU) No | of Article 40 of Regulation (EU) No 909/2014
on cash settlement, provided that the CSD 909/2014 on cash settlement, provided that the | on cash settlement, provided that the CSD
ensures delivery versus payment. CSD ensures delivery versus payment. ensures delivery versus payment or delivery
versus delivery.
Article 5(5), second subparagraph
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The settlement of payments may be carried out
through central bank money, where practicable
and available, or where not practicable and
available, through commercial bank money,

including commercial bank money in a token-

The settlement of paymentsmearthe payment
leg shall be carried out through central bank

money, where practicable and available, or
where not practicable and available, through

commercial bank money, including commercial

The settlement of payments smayshall be carried
out through central bank money, including in
tokenised form, where practicable and

available, or where not practicable and

available, through eemmereial-bank-meoney;

160 | based form, or in e-money tokens. bank money in a token-based form, or in e- ineluding-commereial-bank-meney-ina-token-
money tokens. based-foerm;-erina accounts opened with the
CSD in accordance with the provisions of
Title IV of Regulation (EU) No 909/2014 or
with a credit institution including in a
tokenised form, or through e-money tokens.
Article 5(5), third subparagraph
Where settlement occurs through commercial Where settlement occurs through commercial Where settlement occurs through eemmeretal
bank money or e-money tokens, the investment | bank money or e-money tokens, the investment | bankmeney-eraccounts opened with a credit
G firm or market operator operating the DLT firmror-marketoperatorCSD operating the-DLT | institution or through e-money tokens, the

MTF shall identify, measure, monitor, manage,
and minimise any counterparty risk arising from

the use of such money.

MTFa DLT TSS shall identify, measure,
monitor, manage, and minimise any
counterparty risk arising from the use of such

money, also taking into account any risk

investment-firm-or-market-operaterCSD
operating the DLT M¥FEsettlement system
shall identify, measure, monitor, manage, and

minimise any-eeunterparty risk arising from the
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Commission Proposal

arising from the designation or non-

designation of the DLT SSS as a system for the

purposes of Directive 98/26/EC and paragraph

8 of this Article.

use of such mereymeans, also taking into
account any risk arising from designation or
non-designation of the DLT securities system
as a system for the purposes of Directive

98/26/EC in accordance with paragraph 8.

Article 5

(5), fourth subparagraph

Banking type-ancillary services of Section C
of the Annex to Regulation (EU) No
909/2014shall only be provided by the CSD

161a
in accordance with the provisions of Title IV
of Regulation (EU) No 909/2014 or by a
credit institution.
Article 5(5), fifth subparagraph
Services associated to e-money tokens
161b equivalent to the services listed in letters b)

and c) of Section C of the Annex to
Regulation (EU) No 909/2014 shall only be
provided by the CSD in accordance with the
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provisions of Title IV Regulation (EU) No
909/2014o0r by a credit institution.

Article 5

(6), first subparagraph

6. At its request, a CSD operating a DLT
securities settlement system may be exempted
by the competent authority from the application
of Articles 50 and/or Article 53 on standard link
access and access between a CSD and another
market infrastructure of Regulation (EU) No
909/2014, provided that it demonstrates that the

6. At its request, a CSD operating a DLT
seeurities-setttement-systenSSS may be
exempted by the competent authority from the
application of Articles 50 and/or Article 53 on
standard link access and access between a CSD
and another market infrastructure of Regulation

(EU) No 909/2014, provided that it

6. At its request, a CSD operating a DLT
seetrities-settlement system may be exempted
by the competent authority from the application
of Articles 50 andfer-Astieleor 53 on standard
link access and access between a CSD and
another market infrastructure of Regulation

(EU) No 909/2014, provided that it

162 | use of a DLT is incompatible with legacy demonstrates that the use of a DLT is demonstrates that the use of a DLT is
systems of other CSDs or other market incompatible with legacy systems of other incompatible with legacy systems of other
infrastructures or that granting such access to CSDs or other market infrastructures or that CSDs or other market infrastructures or that
another CSD or another market infrastructure granting such access to another CSD or another | granting such access to another CSD or another
using legacy systems would trigger market infrastructure using legacy systems market infrastructure using legacy systems
disproportionate costs, given the size of the would trigger disproportionate costs, given the | would trigger disproportionate costs, given the
DLT securities settlement system. size of the DLT securities-settement size of the DL T-seeurities settlement system.
spstemSSS.
Article 5(6a)
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ba. Atits request, a CSD operating a DLT SSS

may be permitted to admit to trading DLT

financial instruments, in which case it shall be

considered to operate a DLT TSS. Where a
CSD operating a DLT SSS has requested such

permission, it shall ensure, by means of robust

procedures and arrangements that it complies

162a
with the same requirements and exemptions as

those applicable to a DLT MTF and its

operating investment firm or market operator

under this Regulation in a manner

proportionate to the nature, scale and risks of
its business. The DLT SS'S shall in such a case
be considered to be a DLT TSS.

Article 5(6a), second subparagraph

Where a CSD operating a DLT settlement
162b system has requested an exemption in
accordance with the first sub-paragraph, it

shall give access to other CSDs operating a
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DLT settlement system or to DLT MTFs.

Article 5

(7), first subparagraph

7. Where a CSD operating a DLT securities

7. -Where a CSD operating a DLT seeurities

settlement system has requested an exemption setttement-systenSSS has requested an settlementsystem-hasrequested-an-exemption
in accordance with the first sub-paragraph, it exemption in accordance with the first sub- in-accordance-with-the first sub-paragraph;it
shall give access to other CSDs operating a paragraph, it shall give access to other CSDs shallgive-aceess-to-other CSPs-operatinga
DLT securities settlement system or to DLT operating a DLT seeurities-settlenent PLTsecurities-settlement-system-or-to-DLT
MTFs. systernSSS or to DLT MTFs._The CSD MFEs:
103 operating a DLT SSS shall inform the
competent authority of its intention to establish
any such access. After consulting ESMA, the
competent authority may prohibit such access
insofar as it would be detrimental to the
stability of the Union financial system.
Article 5(7), second subparagraph, introductory part
" Where a CSD operating a DLT securities -Where a CSD operating a DLT seeurities -Where a CSD operating a DL T-seeurities

settlement system requests an exemption in

accordance with paragraphs 2 to 6, it shall in

setttement-systemSSS requests an exemption in

accordance with paragraphs 2 to 6_or a

settlement system requests an exemption in

accordance with paragraphs 2 to 6, it shall in
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any case demonstrate that:

permission in_accordance with paragraph 6a,

it shall in any case demonstrate that:

any case demonstrate that:

Article 5

(7), second subparagraph, point (a)

(a) the exemption requested is proportionate to

(a) the exemption or permission requested is

(a) the exemption requested is proportionate to

165 | and justified by the use of its DLT, and; proportionate to and justified by the use of and justified by the use of its DLT, and;
itsthe particular DLT, and;
Article 5(7), second subparagraph, point (b)
(b) the exemption requested is limited to the (b) the exemption or permission requested is (b) the exemption requested is limited to the
DLT securities settlement system and does not | limited to the DLT seeunritiessetttement DLT seeurities-settlement system and does not
166 extend to any other securities settlement system | systemSSS and does not extend to any other extend to any-ether securities settlement system
as defined in Article 2(10) of Regulation (EU) securities settlement system as defined in as defined in Article 2(10) of Regulation (EU)
No 909/2014 operated by the same CSD. Article 2(10) of Regulation (EU) No 909/2014 | No 909/2014 operated by the same CSD.
operated by the same CSD.
Article 5(8), first subparagraph
167

8. Where a CSD has requested and been

8. Where a CSD has requested and been

8. Where a CSD has requested and been
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granted an exemption under paragraph 3, the
requirement in Article 39(1) of Regulation (EU)
No 909/2014/EU for Member States to
designate and notify the securities settlement
system operated by the CSD in accordance with
Directive 98/26/EC shall not apply to the DLT
securities settlement system. The foregoing
shall not preclude Member States from
designating and notifying a DLT securities
settlement system in accordance with Directive
98/26/EC where the DLT securities settlement
system fulfils all of the requirements of that

Directive.

granted an exemption under paragraph 3, the
requirement in Article 39(1) of Regulation (EU)
No 909/2014/EU for Member States to
designate and notify the securities settlement
system operated by the CSD in accordance with
Directive 98/26/EC shall not apply to the DLT
seeurities-setttement-systemSSS or the DLT
ISS. The foregoing shall not preclude Member
States from designating and notifying a DLT

seewnrities-setttement-systemSSS or a DLT TSS

in accordance with Directive 98/26/EC where

the DLT seeuritiessettement-systemSSS or
IS fulfils all of the requirements of that

Directive.

granted an exemption under paragraph 34, the
requirement in Article 39(1) of Regulation (EU)
No 909/2014/EU for Member States to
designate and notify the securities settlement
system operated by the CSD in accordance with
Directive 98/26/EC shall not apply to the DLT
settlement system. For the purpose of
operating a DLT settlement system, the
requirement in Article 2(1) of Regulation
(EU) No 909/2014 for CSDs to operate a
securities settlement system shall not require
Member States to designate and notify a
securities settlement system under Directive
98/26/EC. The foregoing shall not preclude
Member States from designating and notifying a
DL T-seeurities settlement system in accordance
with Directive 98/26/EC where the DLT
seeurities settlement system fulfils all of the

requirements of that Directive.

Article 5

(8a), first subparagraph

167a
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8a. An entity that is not subject to the

requirements applicable to a CSD under

Regulation (EU) No 909/2014, shall benefit

only from exemptions from Directive

2014/65/EU and Regulation (EU) No 909/2014

and shall be allowed to request exemptions

and permissions in accordance with

paragraphs 1 to 8 of this Article.

Article 5(8a), second subparagraph

Competent authorities shall put in place

167b specific procedures for the entities referred to

in the first subparagraph.

Article 5(8a), second subparagraph

Where the DLT settlement system is not
designated and notified in accordance with
Directive 98/26/EC the CSD shall propose

167¢

compensatory measures to mitigate risks

arising from insolvency where insolvency
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protections under Directive 1998/26 EC do
not apply.

Article 5

(9)

167d

9. A CSD operating a DLT settlement
system may also operate a DLT MTF where
it complies with Article 73 of Regulation
(EU) No 909/2014, provided it is permitted to

do so in accordance with Article 7.

Article 5

(10)

167¢

10. ESMA shall prepare guidelines on the
additional compensatory measures, referred
to in paragraph 1, that the competent
authority may require in order to meet the
objectives pursued by the provisions from
which an exemption is requested or to ensure
investor protection, market integrity and/or

financial stability.
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Article 6
Article 6 Article 6 Article 6
168 Additional requirements on DLT market Additional requirements e#-for -Additional requirements on DLT market
infrastructures DLT market infrastructures infrastructures
Article 6(1), first subparagraph

169

1. The operators of DLT market infrastructures
shall establish a clear and detailed business plan
describing how they intend to carry out their
services and activities, including a description
of critical staff, technical aspects, the use of the
DLT and the information required in paragraph

3.

1. The operators of DLT market infrastructures
shall establish a clear and detailed business plan
describing how they intend to carry out their
services and activities, including a description
of critical staff, technical aspects, the use of the
DLT and the information required in paragraph

3.

1. -The operators of DLT market infrastructures
shall establish a clear and detailed business plan
describing how they intend to carry out their
services and activities, including a description
of critical staff, technical aspects, the use of the
DLT and the information required in paragraph
3.

Article 6

(1), second subparagraph

170

They shall also have up-to-date, clear and
detailed publically available written
documentation, which may be made available

by electronic means, defining the rules under

They shall also have up-to-date, clear and

detailed publicattypublicly available written

documentation, which may be made available

by electronic means, defining the rules under

They shall also have up-to-date, clear and
detailed publicallypublicly available written
documentation, which may be made available

by electronic means, defining the rules under
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which the DLT market infrastructure shall
operate, including the agreed upon associated
legal terms defining the rights, obligations,
responsibilities and liabilities of the operator of
the DLT market infrastructure, as well as that of
the members, participants, issuers and/or clients
using the DLT market infrastructure concerned.
Such legal arrangements shall specify the
governing law, the pre-litigation dispute
settlement mechanism and the jurisdiction for

bringing legal action.

which the DLT market

infrastructwreinfrastructures and their
operators shall operate, including the agreed

upon associated legal terms defining the rights,
obligations, responsibilities and liabilities of the
operator of the DLT market infrastructure, as
well as that of the members, participants,
issuers and/or clients using the DLT market
infrastructure concerned. Such legal
arrangements shall specify the governing law,
the pre-litigation dispute settlement mechanism,
any insolvency protection measures under

Directive 98/26/EC and the jurisdiction for

bringing legal action.

which the DLT market infrastructure shall
operate, including the agreed upon associated
legal terms defining the rights, obligations,
responsibilities and liabilities of the operator of
the DLT market infrastructure, as well as that of
the members, participants, issuers and/or clients
using the DLT market infrastructure concerned.
Such legal arrangements shall specify the
governing law, the pre-litigation dispute
settlement mechanism, any insolvency
protection under Directive 98/26/EC, where
applicable, and the jurisdiction for bringing

legal action.

Article 6

(1a)

170a

1 The operators of DLT market

infrastructures shall at all times remain fully

responsible for the services and activities they

carry out under this Regulation, including the

operation of the distributed ledger deployed.
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Where the operators of DLT market

infrastructures outsource part of their services

and activities they shall ensure that the

conditions laid down in Article 30 of

Regulation (EU) No 909/2014 are complied

with in full, as applicable.

Article 6

(2)

171

2. A CSD operating a DLT securities
settlement system, and an investment firm or a
market operator operating a DLT MTF
requesting an exemption from Article 3(2) of
Regulation (EU) No 909/2014, shall establish
rules on the functioning of the DLT they
operate, including the rules for accessing the
distributed ledger technology, the participation
of the validating nodes, addressing potential
conflicts of interest, and risk management

including any mitigation measures.

2. A CSD operating a DLT seeurities
setttement-systemSSS, and an investment firm
or a market operator operating a DLT MTETSS
requesting an exemption from Article 3(2) of
Regulation (EU) No 909/2014, shall establish

E

document as appropriate:

2. A CSD operating a DLT seeurities
settlement system; and an investment firm or a
market operator operating a DLT MTF
requesting an exemption from Article 3(2) of
Regulation (EU) No 909/2014, shall establish
rules on the functioning of the DLT they
eperateuse, including the rules for accessing the
distributed ledger technology, the participation
of the validating nodes, addressing potential
conflicts of interest, and risk management

including any mitigation measures-;
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Article 6

Commission Proposal

(2), point (a)

(a) rules on the functioning of the distributed

ledger they operate, including the rules for

accessing the distributed ledger, the

participation of the validating nodes,

171a
addressing potential conflicts of interest, and
risk management including any mitigation
measures to ensure investor protection and
financial stability; and
Article 6(2), point (b)
(b) measures to mitigate the risks arising from
il insolvency, where insolvency protection
measures under Directive 98/26/EC do not
apply.
Article 6(3)
172 | 3. The operators of DLT market infrastructures | 3. The operators of DLT market infrastructures | 3. The operators of DLT market infrastructures

shall provide their members, participants,

shall provide their members, participants,

shall provide their members, participants,
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issuers and clients with clear and unambiguous
information on their website on how they carry
out their functions, services and activities and
how this performance of functions, services and
activities deviates from an MTF or a securities
settlement system. This information shall

include the type of DLT used.

issuers and clients with clear and unambiguous
information on their website on how they carry
out their functions, services and activities and
how this performance of functions, services and
activities deviates from an MTF or a securities
settlement system. This information shall

include the type of DLT used.

issuers and clients with clear and unambiguous
information on their website on how they carry
out their functions, services and activities and
how this performance of functions, services and
activities deviates from ara MTF or a securities
settlement system which is not based on DLT.
This information shall include the type of DLT

used.

Article 6

(4), first subparagraph

173

4. The operators of DLT market infrastructures
shall ensure that the overall IT and cyber
arrangements related to the use of their DLT are
proportionate to the nature, scale and
complexity of their business. These
arrangements shall ensure the continued
transparency, availability, reliability and
security of their services and activities,
including the reliability of smart contracts used
on the DLT. These arrangements shall also

ensure the integrity, security and confidentiality

4. The operators of DLT market infrastructures
shall ensure that the overall IT and cyber
arrangements related to the use of their DLT are
proportionate to the nature, scale and
complexity of their business. These
arrangements shall ensure the continued
transparency, availability, reliability and
security of their services and activities,
including the reliability of smart contracts used
on the DLT. These arrangements shall also

ensure the integrity, security and confidentiality

4. -The operators of DLT market infrastructures
shall ensure that the overall IT and cyber
arrangements related to the use of their DLT are
proportionate to the nature, scale and
complexity of their business. These
arrangements shall ensure the continued
transparency, availability, reliability and
security of their services and activities,
including the reliability of smart contracts used
on the DLT. These arrangements shall also

ensure the integrity, security and confidentiality
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of any data stored, and the availability and

accessibility of such data.

of any data stored, and the availability and

accessibility of such data.

of any data stored, and the availability and

accessibility of such data.

Article 6

(4), second subparagraph

The operators of DLT market infrastructures
shall have a specific operational risk procedure

for the risks posed by the use of a DLT and

The operators of DLT market infrastructures
shall have a specific operational risk

management procedure for the risks posed by

The operators of DLT market infrastructures
shall have a specific operational risk procedure

for the risks posed by the use of a DLT and

174
crypto-assets and on how these risks would be the use of a DLT and crypto-assets and on how | crypto-assets and on how these risks would be
addressed if they materialised. these risks would be addressed if they addressed if they materialised.

materialised.
Article 6(4), third subparagraph

To assess the reliability of the overall IT and To assess the reliability of the overall IT and To assess the reliability of the overall IT and
cyber arrangements of a DLT market cyber arrangements of a DL T market cyber arrangements of a DLT market
infrastructure, the competent authority may infrastructure, the competent authority may infrastructure, the competent authority may

175 | require an audit. The competent authority shall | require an audit. The competent authority shall | require an audit. The competent authority shall

appoint an independent auditor to carry out the
audit. The DLT market infrastructure shall bear

the costs of such an audit.

appoint an independent auditor to carry out the
audit. The DLT market infrastructure shall bear

the costs of such an audit.

appoint an independent auditor to carry out the
audit. The DLT market infrastructure shall bear

the costs of such an audit.
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Article 6

(5), first subparagraph

5. Where the operator of a DLT market
infrastructure ensures the safekeeping of
participants’, members’, participants’, issuers’
or clients’ funds, collateral and DLT
transferable securities, as well as the means of
access to such DLT transferable securities,
including in the form of cryptographic keys, the

operators of such DLT market infrastructures

5. -Where the operator of a DLT market
infrastructure ensures the safekeeping of
participants’, members’, participants’, issuers’
or clients’ funds, collateral and DLT
transterable-seenritiesfinancial instruments, as

well as the means of access to such DLT

transterable-seenritiesfinancial instruments,
including in the form of cryptographic keys, the

5. -Where the operator of a DLT market
infrastructure ensures the safekeeping of
participants’, members’, participants’, issuers’
or clients’ funds, collateral and DLT
transferable-securitiesfinancial instruments, as
well as the means of access to such DLT
transferable-securitiesfinancial instruments,
including in the form of cryptographic keys, the

176 | shall have adequate arrangements in place to operators of such DLT market infrastructures operators of such DLT market infrastructures
prevent the use of the said funds, collateral or shall have adequate arrangements in place to shall have adequate arrangements in place to
DLT transferable securities on their own prevent the use of the said funds, collateral or prevent the use of the said funds, collateral or
account other than with the express consent, DLT transterable-seenritiesfinancial DLT transferable-seeuritiesfinancial
evidenced in writing, which may be made instruments on their own account other than instruments on their own account other than
through electronic means, of the participant, with the express consent, evidenced in writing, | with the express consent, evidenced in writing,
member, issuer, or client concerned. which may be made through electronic means, | which may be made through electronic means,
of the participant, member, issuer, or client of the participant, member, issuer, or client
concerned. concerned.
Article 6(5), second subparagraph
177
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The operator of a DLT market infrastructure
shall maintain safe, accurate, reliable and
retrievable records of the funds, collateral and
DLT transferable securities held by its DLT
market infrastructure for members, participants,
issuers or clients as well as of the means of

access to such assets.

The operator of a DLT market infrastructure
shall maintain safe, accurate, reliable and
retrievable records of the funds, collateral and
DLT #ransterabte-seenritiesfinancial
instruments held by its DLT market
infrastructure for members, participants, issuers
or clients as well as of the means of access to

such assets.

The operator of a DLT market infrastructure
shall maintain safe, accurate, reliable and
retrievable records of the funds, collateral and
DLT transferable-seeuritiesfinancial
instruments held by its DLT market
infrastructure for members, participants, issuers
or clients as well as of the means of access to

such assets.

Article 6

(5), third subparagraph

The operator of a DLT market infrastructure
shall segregate the funds, collateral and DLT
transferable securities as well as the means of

access to such assets, of the members,

The operator of a DLT market infrastructure

shall segregate the funds, collateral and DLT
transterable-seenritiesfinancial instruments as

well as the means of access to such assets, of

The operator of a DLT market infrastructure
shall segregate the funds, collateral and DLT
transferable-seeuritiesfinancial instruments as

well as the means of access to such assets, of

178
participants, issuers or clients using its DLT the members, participants, issuers or clients the members, participants, issuers or clients
market infrastructure from its own assets as using its DLT market infrastructure from its using its DLT market infrastructure from its
well as from the same assets of other members, | own assets as well as from the same assets of own assets as well as from the same assets of
participants, issuers or clients. other members, participants, issuers or clients. other members, participants, issuers or clients.
Article 6(5), fourth subparagraph
179
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The overall IT and cyber arrangements, referred
to in paragraph 4, shall ensure that the said
funds, collateral and DLT transferable
securities, as well as the means of access to
such assets, are protected from the risks of
unauthorised access, hacking, degradation, loss,

cyber-attack or theft.

The overall IT and cyber arrangements, referred
to in paragraph 4, shall ensure that the said
funds, collateral and DLT transferable

seenritiesfinancial instruments, as well as the

means of access to such assets, are protected
from the risks of unauthorised access, hacking,
degradation, loss, cyber-attack, theft, fraud,

negligence or other serious operational

malfunctions-e+theft.

The overall IT and cyber arrangements, referred
to in paragraph 4, shall ensure that the said
funds, collateral and DLT transferable
seecuritiesfinancial instruments, as well as the
means of access to such assets, are protected
from the risks of unauthorised access, hacking,

degradation, loss, cyber-attack or theft.

Article 6

(5a), first subparagraph

179a

Sa. The operator of a DLT market

infrastructure shall be liable to its clients for

any loss of funds, collateral and DLT financial

instruments, or of means of access to such

assets, resulting from unauthorised access,

hacking, degradation, loss, fraud, cyber-

attack, or from theft or negligence or other

serious malfunctions up to an amount not

exceeding the market value of the assets lost.
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Article 6(5a), second subparagraph

The operator of a DLT market infrastructure

shall establish transparent and adequate

arrangements to ensure investor protection,

and provide clients with mechanisms for

handling complaints and procedures for

179b compensation or redress in cases of investor

detriment as a result of the serious

malfunctions referred to in the first sub-

paragraph or of the cessation of the business

due to any of the circumstances referred to in

Article 7(6), or Article 8(6), as appropriate.

Article 6(5a), third subparagraph

ESMA may decide, on a case by case basis, to

require additional prudential safeguards from

179¢ the operator of a DLT market infrastructure in

the form of own funds or insurance policy, if it

is assessed that potential liabilities resulting

from damages caused to its clients due to any
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of the serious malfunctions referred to in the

first sub-paragraph are not adequately covered

by the prudential requirements provided for in

Directive 2014/65/EU of the European

Parliament and of the Council and Regulation

(EU) No 909/2014 of the European Parliament

and of the Council, in order to ensure investor

protection.

Article 6

(6), introductory part

180

6. The operator of a DLT market infrastructure
shall establish a clear, detailed and publically
available strategy for transitioning out of or
winding down a particular DLT market
infrastructure (referred to herein as the
‘transition strategy’), ready to be deployed in a
timely manner, in the event that the permission
or some of the exemptions granted in
accordance with Article 4 or Article 5 have to
be withdrawn or otherwise discontinued, or in

the event of any voluntary or involuntary

6. The operator of a DLT market infrastructure
shall establish a clear, detailed and
prblieatbpublicly available strategy for
transitioning out of or winding down a
particular DLT market infrastructure (referred
to herein as the ‘transition strategy’), including

the transition/reversion of their DLT

operations to traditional infrastructures, ready

to be deployed in a timely manner, in the event
that the permission or some of the exemptions

granted in accordance with Article 4 or Article

6. The operator of a DLT market infrastructure
shall establish a clear, detailed and
publieallypublicly available strategy for
reducing the activity, transitioning out of or
winding down a particular DL T market
infrastructure (referred to herein as the

‘transition strategy’), ready to be deployed in a

timely manner, in the event-that-the-permission

orsome-of the-exemptions-grantedin
] ” o] o5

| thd | odi inted—or i
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cessation of the business of the DLT MTF or
DLT securities settlement system. The
transition strategy shall set out how members,
participants, issuers and clients shall be treated,
in the event of such withdrawal, discontinuation
or cessation. The transition strategy shall be
updated on an ongoing basis subject to the prior
consent of the competent authority which
granted the permission to operate and related

exemptions under Article 4 and Article 5.

5 have to be withdrawn or otherwise

discontinued, or the thresholds envisaged in

this Regulation have been reached, or in the

event of any voluntary or involuntary cessation

of the business of the DLT AMFEer-PET
seeunrities-setttement-systermmarket

infrastructure or under any of the events

envisaged under Article 10(2). The transition

strategy shall set out how members,
participants, issuers and clients shall be treated,
in the event of such withdrawal, discontinuation
or cessation. The transition strategy shall be
updated on an ongoing basis subject to the prior
consent of the competent authority which
granted the permission to operate and related

exemptions under Article 4 and Article 5.

Article 6

(6), point (a)

180a

(a) that the threshold referred to in Article
3(5) is exceeded, in the case of CSD or

investment firm or the market operator
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operating a DLT MTF with DLT financial
instruments that are not recorded in a CSD,

or

Article 6(6), point (b)

(b) that the permission or some of the
130b exemptions granted in accordance with
Article 4 or Article 5 have to be withdrawn

or otherwise discontinued, or

Article 6(6), point (c)

(c) of any voluntary or involuntary cessation
180c of the business of the DLT MTF or DLT

settlement system.

Article 6(6a), first subparagraph

180d 6a. Where a DLT market infrastructure is

authorised to operate with exemptions, in
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accordance with Article 7(1a) and Article

8(la), and did not apply for full authorisation
under Directive 2014/65/EU or under
Regulation (EU) No 909/2014, the transition

strategy shall include specific arrangements
with CSDs authorised under Regulation (EU)

No 909/2014 in order to ensure business

continuity in the best interests of members,

participants, issuers and clients.

Article 6(6a), second subparagraph

CSDs authorised under Regulation (EU) No
909/2014 shall offer to conclude the

arrangements referred to in the first

180e
subparagraph in a non-discriminatory manner

against a reasonable commercial fee based on

actual costs.

Article 6(6), first subparagraph

180f
The transition strategy shall set out how
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members, participants, issuers and clients
shall be treated, in the event of such
withdrawal, discontinuation or cessation.
The transition strategy shall set out how
clients, in particular retail clients, will be
protected from undue impacts. The
transition strategy shall be updated on an
ongoing basis subject to the prior consent of
the competent authority which granted the
permission to operate and related

exemptions under Article 4 and Article 5.

Article 6(6), second subparagraph

The transition strategy shall specify how the
180g exceedance of the threshold referred to in

Article 3(5) is addressed.

Article 6(7)

180h 7. If the investment firm or the market

operator is only authorised to operate a DLT
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MTF under Article 7(1a), and it does not
indicate in its transition strategy the
intention to obtain an authorisation to
operate a MTF under Directive 2014/65/EU,
it shall make arrangements with investment
firms or market operators operating a MTF
under Directive 2014/65/EU to take over its
operations and specify them in its transitions

strategy referred to in paragraph 6.

Article 6(8)
8. If the investment firm or the market
operator operating a DLT MTF was
permitted to admit to trading DLT financial
instruments that are not recorded in a CSD
180i but instead recorded on the DLT MTF’s

distributed ledger in accordance to article 4,
paragraph 2, it shall make arrangements
with CSDs operating securities settlement
system under Regulation (EU) No 909/2014

to take over its operations and specify them
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in its transitions strategy referred to in

paragraph 6.

Article 6(9)

9. If the CSD operating DLT settlement
system is only authorised to operate a DLT
settlement system under Article 8(1a) , and it
does not mention in its transition strategy the
intention to obtain an authorisation to
operate securities settlement system under

Regulation (EU) No 909/2014, it shall make

180j

arrangements with CSDs operating securities
settlement system under Regulation (EU) No
909/2014 to take over its operations and
specify them in its transitions strategy

referred to in paragraph 6.

Article 6(10)

180k 10.
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Article 6(11)

11. The arrangements referred to in
paragraphs 7 to 10 shall be in place no later
than after five years after the permission or
1801 at an earlier date if required by the
competent authority to address any risk of

early termination of the permission.

Article 7
Article 7 Article 7 Article 7
181 Specific permission to operate a DLT Specific permission to operate a DLT Specific permission to operate a DLT
multilateral trading facility multilateral trading facility multilateral trading facility
Article 7(1)
1. A legal person authorised either as an 1. A legal person authorised either as an 1. AAny legal person authorised either as an
T investment firm or to operate a regulated investment firm or to operate a regulated investment firm or to operate a regulated

market, under Directive 2014/65/EU, may apply | market, under Directive 2014/65/EU, may apply | market, under Directive 2014/65/EU, or a CSD

for a specific permission to operate a DLT MTF | for a specific permission to operate a DLT MTF | operating a DLT settlement system, may

under this Regulation. under this Regulation. apply for a specific permission to operate a
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DLT MTF under this Regulation.

Article 7(1a)

la. By way of derogation from paragraph 1, a

legal person that is not authorised as an

investment firm_or to operate a regulated

market under Directive 2014/65/EU may apply

for a specific permission to operate a DLT

MTF in accordance with paragraph 2 of this

Article, provided that it complies with all the

requirements applicable to an investment firm

182a or market operator operating a MTF under

Directive 2014/65/EU, in a manner

proportionate to the nature, scale and risks of

its business, except for those requirements in

respect of which the applicant has been

oranted an exemption in accordance with

Article 4 of this Regulation. If the DLT MTF

is to provide core CSD services, the operator of

the DLT MTF shall ensure compliance with

all the requirements applicable to a CSD
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operating a securities settlement system under
Regulation (EU) No 909/2014, in a manner
proportionate to the nature, scale and risks of
its business, except for those requirements in
respect of which the applicant has been
granted an exemption under this Regulation.
Article 7(1a)
1a. Where a legal person applies for
authorisation for an investment firm under
Directive 2014/65/EU and, at the same time,
applies for a specific permission under this
Article, with the sole purpose of operating a
182b DLT MTF, the competent authority shall not
assess compliance with those requirements of
Directive 2014/65/EU for which the applicant
has requested and has been ultimately
granted exemptions pursuant to Article 4 of
this Regulation.
Article 7(1b)
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1b. A legal person authorised as a CSD under
Regulation (EU) No 909/2014 and as an

investment firm or as a market operator under

Directive 2014/65/EU may apply for a specific

182¢
permission to operate a DLT TSS under this
Regulation by requesting the specific
permissions set out in Articles 7 and 8 of this
Regulation.
Article 7(1b)
1b. Where a legal person simultaneously
applies for the authorisation and permission
as referred to in paragraph 1a, it shall
. submit in its application all the information

required in Chapter I of Title IT of Directive
2014/65/EU, except those for which the
applicant has requested exemptions pursuant

to Article 4 of this Regulation.

Article 7(2), introductory part
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2. Applications for a specific permission to

2. Applications for a specific permission to

2. Applications for a specific permission to

183 | operate a DLT MTF under this Regulation shall | operate a DLT MTF under this Regulation shall | operate a DLT MTF under this Regulation shall
be accompanied by the following information: be accompanied by the following information: be accompanied by the following information:
Article 7(2), point (a)
o (a) the information required under Article 7(4) | (a) the information required under Article 7(4) | (a) the-infermationrequired-underAsticleH4
of Directive 2014/65/EU; of Directive 2014/65/EU; of Direetive 2004465/
Article 7(2), point (b)
(b) the business plan, rules of the DLT MTF (b) the business plan, rules of the DLT MTF (b) the business plan, rules of the DLT MTF
and associated legal arrangements as referred to | and associated legal arrangements as referred to | and associated legal arrangements as referred to
185 | in Article 6(1) as well the information regarding | in Article 6(1) as well the information regarding | in Article 6(1) as well the information regarding
the functioning, services and activities of the the functioning, services and activities of the the functioning, services and activities of the
DLT MTF as referred to in Article 6(3); DLT MTF as referred to in Article 6(3); DLT MTF as referred to in Article 6(3);
Article 7(2), point (c)
186

(c) where applicable, the functioning of its

(c) where-applicablte—the functioning of #s

(c) where applicable, the functioning of its
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proprietary DLT as referred to in Article 6(2);

proprietary-DiTthe distributed ledger as

referred to in Article 6(2);

proprietary DETthe DLT used, as referred to in
Article 6(2);

Article 7

(2), point (d)

(d) its overall IT and cyber arrangements as

(d) its overall IT and cyber arrangements as

(d) its overall IT and cyber arrangements as

187
referred to in Article 6(4); referred to in Article 6(4); referred to in Article 6(4);
Article 7(2), point (da)
(da) evidence that the applicant has in place
sufficient prudential safeguards to meet its
187a liabilities and compensate its clients in case of
malfunctions of the distributed ledger, as
referred to in Article 6(5b);
Article 7(2), point (e)
188 (e) where applicable, a description of the (e) where applicable, a description of the (e) where applicable, a description of the

safekeeping arrangements of clients’ DLT

transferable securities as referred to in Article

safekeeping arrangements of clients’ DLT

transterable-securitiesfinancial instruments as

safekeeping arrangements of clients’ DLT

transferable securitiesfinancial instruments as
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6(5);

referred to in Article 6(5);

referred to in Article 6(5);

Article 7

(2), point (ea)

(ea) a description of the arrangements to

ensure investor protection and the

188a
mechanisms for handling complaints and
consumer redress, as referred to in Article 6a;
Article 7(2), point (f)
189 (f) its transition strategy, as referred to in (f) its transition strategy, as referred to in (f) its transition strategy, as referred to in
Article 6(6); and Article 6(6); and Article 6(6);— and
Article 7(2), point (g)
(g) the exemptions it is requesting in (g) the exemptions it is requesting in (g) the exemptions it is requesting in
190 accordance with Article 4, the justification for accordance with Article 4, the justification for accordance with Article 4, the justification for

each exemption sought, any compensatory
measures proposed as well as the means

envisaged to comply with the conditions

each exemption sought, any compensatory
measures proposed as well as the means

envisaged to comply with the conditions

each exemption sought, any compensatory
measures proposed as well as the means

envisaged to comply with the conditions
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attached to such exemptions under Article 4. attached to such exemptions under Article 4. attached to such exemptions under Article 4.

Article 7(2a)

2a. ESMA shall develop guidelines to
establish standard forms, formats and

190a templates for the purposes of paragraph 2 by
[please insert date 6 months after entry into

force].

Article 7(2c)
2¢. Within 30 working days from the receipt
of the application, the competent authority
shall assess whether the application is
complete. If the application is not complete,
190b the competent authority shall set a time limit

by which the applicant has to provide
additional information. The competent
authority shall inform the applicant when the

application is considered to be complete.

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 169/234



Commission Proposal

EP Mandate

Council Mandate

Article 7(3), first subparagraph

191

3. Before deciding on an application for a
specific permission to operate a DLT MTF
under this Regulation, the competent authority
of the home Member State shall notify and
provide all relevant information on the DLT
MTF to ESMA, an explanation of the
exemptions requested, their justifications and
any compensatory measures proposed by the
applicant or required by the competent

authority.

3. -Before deciding on an application for a
specific permission to operate a DLT MTF
under this Regulation, ESMA shall notify the

competent authority of the home Member State
shatnotify-and provide all relevant information

on the DLT MTF, in the case of an application

by a credit institution, to its prudential

supervisor, including the ECB for significant

credit institutions, including to-ESMA—-an

explanation of the exemptions requested, their
justifications and any compensatory or
corrective measures proposed by the applicant
or required by the competent authority. In

addition, where an applicant intends to provide

core services listed in Section A of the Annex

to Regulation (EU) No 909/2014, the

competent authority of the home Member State

shall, before deciding on an application for a

specific permission to operate a DLT MTF

under this Regulation, transmit all

information included in the application to the

3. Before-deciding-on-anAs soon as the
application fera-speeifie-permissionto-operate
aPDEFMTE underthis Regulationis complete,

the competent authority of the home Member
State shall notify and provide alrelevant
information-on-thethe application to operate a

DLT MTF to ESMA;-an-explanation-ofthe
. | their iustifieat ]
any-compensatory-measures-proposed-by-the
5 o v
avthority:
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relevant authorities specified in Article 12 of

Regulation (EU) No 909/2014 and consult

those authorities on the features of the

securities settlement system operated by the

applicant. A relevant authority may inform the

competent authority of its views within three

months of receipt of the information from the

competent authority.

Article 7

(3), first subparagraph, point (a)

191a (a) ESMA and
Article 7(3), first subparagraph, point (b)
(b) to the relevant authorities specified in
Article 12 of Regulation (EU) No 909/2014,
191b where the applicant requests permission to
record the financial instruments on the DLT
MTF distributer ledger.
Article 7(3), second subparagraph
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Within three months of receipt of the
notification, ESMA shall provide the competent
authority with a non-binding opinion on the
application and shall make any
recommendations on the exemptions requested
by the applicant, that are necessary to ensure
investor protection, market integrity and
financial stability. ESMA shall also promote the
consistency and proportionality of exemptions
192 | granted by competent authorities to investment
firms or market operators operating DLT MTFs
across the Union. In order to do so, ESMA,
shall consult the competent authorities of the
other Member States in a timely manner and
take the utmost account of their views in its

opinion.

Within three months of receipt of the

notifieationapplication, ESMA shall provide
; OO bindi

opinionissue a decision on the application and

shall mete-anyrecommendationsrequire any

additional compensatory or corrective

measures on the exemptions requested by the
applicant, that are necessary to ensure investor
protection, market integrity and financial

stability. ESMA shall elso-prometcadopt a risk-

based approach and ensure the consistency and

proportionality of exemptions granted by

. — . 4
market-ESMA to operators eperatingof DLT
MTFs across the Union.—_In order to do so,
ESMA, shall consult the competent authorities
of the other Member States in a timely manner
and take the utmost account of their views in its

opinion.

Within three-menthsone month of receipt of the
notification, ESMA-shall-provide-the-competent
b ” bindi . |

eranted-by-competent-the authorities to

. . l .
DLTMTE he Union_I I lo 0.
ESMAgreferred to in the first sub paragraph
shall eensultprovide the competent autherities
of the-other Member-States-in-a-timely-manner
opinten-authority with a non-binding opinion

on:

Article 7(3), second subparagraph, point (a)
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(a) the application and shall make any
recommendations on the exemptions
requested by the applicant and on the

192a adequacy of the type of DLT used in terms of
compliance with this Regulation, in order to
ensure investor protection, market integrity

and financial stability, in the case of ESMA;

Article 7(3), second subparagraph, point (b)

(b) the features of the DLT MTF distributed
ledger were the financial instruments are
192b recorded, in the case of the relevant
authorities specified in Article 12 of

Regulation (EU) No 909/2014.

Article 7(3). third subparagraph

19 ESMA shall also promote the consistency
c
and proportionality of exemptions granted

by competent authorities to investment firms
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or market operators operating DLT MTFs
across the Union. In order to do so, ESMA,
shall consult the competent authorities of the
other Member States in a timely manner and
take the utmost account of their views in its

opinion.

Article 7(3), fourth subparagraph

ESMA shall develop by [two years after the
entry into application of this Regulation],
o5 and update periodically, guidelines to
promote the consistency and proportionality,
while ensuring investor protection and

market integrity, of:

Article 7(3), fourth subparagraph, point (a)

(a) exemptions granted by competent
192e authorities to operators of DLT MTFs,
across the Union, including in the context of

evaluation of the adequacy of different types
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of DLT used by operators in terms of

compliance with this Regulation and of

Article 7(3), fourth subparagraph, point (b)

(b) the exercise of the option from Article

3(5¢).

192f

Article 7(3b)

3b. The competent authorities shall, within
90 working days of the receipt of the
complete application, carry out the
assessment and decide to grant or not to
grant the specific permission. Where the
192¢g applicant applies simultaneously for the
specific permission and authorisation as an
investment firm under Directive 2014/65/EU,
the assessment period may be extended up to
the period specified in Article 7(3) of
Directive 2014/65/EU.
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Article 7(4), introductory part

4. Without prejudice to Article 7 and Article 44
of Directive 2014/65/EU, the competent

authority shall refuse to grant the applicant a

4. Without prejudice to Article 7 and Article 44

of Directive 2014/65/EU, the-competent
anthorityESMA shall refuse to grant the

4. Without prejudice to Article 7 and Article 44
of Directive 2014/65/EU, the competent
authority shall refuse to grant the applicant a

193
permission to operate a DLT MTF under this applicant a permission to operate a DLT MTF permission to operate a DLT MTF under this
Regulation if there are objective grounds for under this Regulation if there are objective Regulation if there are objective grounds for
believing any of the following: grounds for believing any of the following: believing any of the following:
Article 7(4), point (a)
(a) significant risks to investor protection, (a) significant risks to investor protection, (a) significant risks to investor protection,
o market integrity or financial stability are not market integrity or financial stability are not market integrity or financial stability are not
properly addressed and mitigated by the properly addressed and mitigated by the properly addressed and mitigated by the
applicant; or applicant; or applicant; or
Article 7(4), point (b)
(b) the specific permission to operate a DLT (b) the specific permission to operate a DLT (b) the specific permission to operate a DLT
195 | MTF under this Regulation and the exemptions | MTF under this Regulation and the exemptions | MTF under this Regulation and the exemptions

requested are sought to circumvent legal and/or

regulatory requirements.

requested are sought to circumvent legal and/or

regulatory requirements.

requested are sought to circumvent legal and/or

regulatory requirements=; or
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Article 7

(4), point (c)

(c) that the DLT MTF operator will not be

able to comply, or will not allow its users to

195a comply, with provisions laid down by Union
Law or national law covering matters outside
of the scope of Union Law.
Article 7(5), first subparagraph
5. The specific permission granted to either an | 5. -The specific permission granted to eithere# | 5. -The specific permission granted to either-an
investment firm or a market operator to operate | investmentfirm-or-amarket-operatoran investment firm-e¢, a market operator or CSD
a DLT MTF shall be valid throughout the Union | applicant to operate a DLT MTF shall be valid | to operate a DLT MTF shall be valid throughout
for up to six years from the date of the specific | throughout the Union for up to six years from the Union for up to six years from the date of
196 permission. It shall specify the exemptions that | the date of the specific permission. It shall the specific permission. It shall specify the

are granted, in accordance with Article 4.

specify the exemptions that are granted, in

accordance with Article 4.

exemptions that are granted, in accordance with
Article 4, any compensatory measures and, if
applicable, the thresholds established by
competent authorities in accordance with

Article 3(5c¢).
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Article 7

(5), second subparagraph

The home competent authority shall register
or deregister a DLT MTF and, as soon as

possible, notify ESMA of that registration,

196a
including the information under
subparagraph 1, deregistration or refusal of
permission.
Article 7(5), third subparagraph

ESMA shall publish on its website the list of

ESMA shall publish on its website-the-tist-of

ESMA shall publish on its website the list of

DLT MTFs, the start and end dates of their D e el e o e e DLT MTFs, the start and end dates of their
e specific permissions and the list of exemptions | specific permissions-and-thelist-of-exemptions specific permissions-and, the list of exemptions
granted to each of them. el a ey granted to each of them and the thresholds
established by competent authorities for each
of them.
Article 7(5), third subparagraph, point (a)
197a (a) thelist of DLT MTFsy, the start and end

dates of their specific permissions and the list
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of exemptions granted to each of them; and

Article 7

(5), third subparagraph, point (b)

(b) the total number of requests for

exemptions that have been made under this

Regulation, indicating the number and types

197b
of exemptions accepted or refused together
with the respective justifications, on an
anonymous basis.
Article 7(6), introductory part

198

6. Without prejudice to Article 8 and Article 44
of Directive 2014/65/EU, the competent
authority which granted a specific permission
under this Regulation shall withdraw such
permission or any of the exemptions granted,
after consultation with ESMA, in accordance
with paragraph 3, if any of the following has

occurred:

6. Without prejudice to Article 8 and Article 44

of Directive 2014/65/EU, the-competent
authority-whichESMA shall withdraw such

permission or any of the exemptions granted,

and inform the relevant authorities specified in

Article 12 of-aspecific-perniissionunderthis
Regulation shetbwvithdrenw-suech-permission-or
any-of the-exemptions(EU) No 909/2014 and, in

the case of a specific permission granted to a

6. Without prejudice to Article 8 and Article 44
of Directive 2014/65/EU, the competent
authority which granted a specific permission
under this Regulation shall withdraw such
permission or any of the exemptions granted,
after consultation with ESMA+n-accordance
withthe authorities referred to in paragraph
33(b), if any of the following has occurred:
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credit institution, its prudential supervisor,

including the ECB for significant credit

institutions—after-consuttationwith-ESMA, in

accordance with paragraph 3, if any of the

following has occurred:

Article 7

(6), point (a)

(a) a flaw has been discovered in the
functioning of the DLT or in the services and

activities provided by the operator of the DLT

(a) a flaw has been discovered in the
functioning of the DLT or in the services and

activities provided by the operator of the DLT

(a) a flaw has been discovered in the
functioning of the DLT or in the services and

activities provided by the operator of the DLT

199 | MTF that poses a risk to investor protection, MTF that poses a risk to investor protection, MTF that poses a risk to investor protection,
market integrity or financial stability, which market integrity or financial stability, which market integrity or financial stability, which
outweighs the benefits of the services and outweighs the benefits of the services and outweighs the benefits of the services and
activities under experimentation; activities under experimentation; activities under experimentation;

Article 7(6), point (b)
(b) the investment firm or market operator (b) the investmentfirmormarket-operator (b) the imvestmenttirm-ormarket-operator

200 | operating the DLT MTF has breached the eperatingof the DLT MTF has breached the operatingof the DLT MTF has breached the

conditions attached to the exemptions granted

by the competent authority;

conditions attached to the exemptions granted

by the-competent-authority ESMA;

conditions attached to the exemptions granted

by the competent authority;
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Article 7

(6), point (c)

(c) the investment firm or market operator,

operating a DLT MTF has admitted to trading

(c) the investmentfirn-or-merket-operator;
operatine—a_ of the DLT MTF has admitted to

(c) the investment-firm-or-market-operator;
operating of a DLT MTF has admitted to

201 | financial instruments that do not fulfil the trading financial instruments that do not fulfil trading financial instruments that do not fulfil
conditions laid down in Article 3(1) and 3(2); the conditions laid down in Article 3(1) and the conditions laid down in Article 3(1) and
3(2); 3(2);
Article 7(6), point (d)
(d) the investment firm or market operator, (d) the investmentfirmormarket-operators (d) the investment-firm-er-market-operator;
operating a DLT MTF, that has requested an operating-a_ of the DLT MTF+that has operating of a DLT MTF, that has requested an
exemption from Article 3(2) of Regulation (EU) | requested an-exemptionfrom-Articte3(2-of exemption from Article 3(2) of Regulation (EU)
200 No 909/2014, has recorded DLT transferable Preempleion e L0 M QDO L D el ] No 909/2014, has recorded DLT transferable
securities that do not fulfil the conditions laid DL transterable-seenritiesa permission to seeuritiesfinancial instruments that do not
down in Article 3(1) and 3(2); record and settle DLT financial instruments fulfil the conditions laid down in Article 3(1)
that do not fulfil the conditions laid down in and 3(2);
Article 3(1) and 3(2);
Article 7(6), point (e)
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(e) the investment firm or market operator, (e) the imvestmentfirnormarket-operator; (e) the investment firm or the market operator,
operating a DLT MTF, that has requested operatinga_of the DLT MTF—hat has operating a DLT MTF, that has requested
specific permission to be exempted from Article | requested specifica permission to he-exenpted specific permission to be exempted from Article

- 3(2) of Regulation (EU) No 909/2014, has B e e 3(2) of Regulation (EU) No 909/2014, has
exceeded the thresholds referred to in Article 00920714 record and settle DLT financial exceeded the thresholds referred to in Article
3(3) or (5), third subparagraph; or instruments under Article 4(2) and has 3(3)-er-5);-third-subparagraph; or

exceeded the thresholds referred to in Article

3(3) or (5), third subparagraph; or

Article 7(6), point (ea)

(ea) the investment firm or the market
operator, operating a DLT MTF, that has
requested specific permission to be exempted
203a from Article 3(2) of Regulation (EU) No
909/2014, has exceeded the thresholds
referred to in Article 3(5) and has not

activated the transition strategy;

Article 7(6), point (eb)

203b
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(eb) the competent authority has withdrawn
the specific permission to operate a DLT
settlement system granted to the CSD
pursuant to Article 8, where that CSD
operates a DLT MTF;

Article 7

(6), point (f)

(f) the competent authority becomes aware that
the investment firm or market operator that

applied for a specific permission to operate a

(f) the competent authority becomes aware that
the investment-firm-ormarket-operator-theat
appliedapplicant for a specific permission to

(f) the competent authority becomes aware that
the investment firm, the-ex market operator or

CSD that applied for a specific permission to

204
DLT MTF, obtained such permission or related | operate a DLT MTF, obtained such permission | operate a DLT MTF, obtained such permission
exemptions on the basis of misleading or related exemptions on the basis of misleading | or related exemptions on the basis of misleading
information including any material omission. information including any material omission. information including any material omission.

Article 7(7), first subparagraph

7. Where in the course of its activity, an 7. -Where in the course of its activity, an 7. -Where in the course of its activity, an

a0 investment firm or a market operator operating | investmentfirm-or-amarket-operator wvestmentfirmoramarket-operator

5

a DLT MTF proposes to introduces a material
change to the functioning of the DLT, or to its

services or activities, which requires a new

eperatingof a DLT MTF proposes to introduces
a material change to the functioning of the

DLT, or to its services or activities, which

operatingof a DLT MTF propesesto
mtroducesintends to introduce a material

change to the functioning of the DLT, or to its
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modification of one or more of its existing
exemptions or of any conditions attached to it, it
shall request such permission, exemption or
modification in accordance with Article 4. Such
permission, exemption or modification shall be
processed by the competent authority, in

accordance with paragraphs 2 to 5.

permission, a new exemption, or the

requires a new permission, a new exemption, or

the modification of one or more of its existing
exemptions or of any conditions attached to it, it
shall request such permission, exemption or
modification in accordance with Article 4. Such
permission, exemption or modification shall be

processed by the-competent-anthorit ESMA, in

accordance with paragraphs 2 to 5.

services or activities, which requires a new
permission, a new exemption, or the
modification of one or more of its existing
exemptions or of any conditions attached to it, it
shall request such permission, exemption or
modification in accordance with Article 4. Such
permission, exemption or modification shall be
processed by the competent authority, in

accordance with paragraphs 2 to 5.

Article 7

(7), second subparagraph

Where in the course of its activity, an
investment firm or a market operator operating
a DLT MTF requests a new permission or

exemption, it shall do so in accordance with

Where in the course of its activity, an

nvesthentfirm-or-a-arket-operator
operatingof a DLT MTF requests a new

permission or exemption, it shall do so in

Where in the course of its activity, an
investmentfirm-or-a-market-operator
operatingof a DLT MTF requests a new

permission or exemption, it shall do so in

206
Article 4. Such permission or exemption shall accordance with Article 4. Such permission or accordance with Article 4. Such permission or
be processed by the competent authority, in exemption shall be processed by thecompetent | exemption shall be processed by the competent
accordance with paragraphs 2 to 5. anthorityESMA, in accordance with paragraphs | authority, in accordance with paragraphs 2 to 5.
2to5.
Article 8
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Article 8 Article 8 Article 8
207 Specific permission to operate a DLT Specific permission to operate a DLT —Specific permission to operate a DLT
securities settlement system securities settlement system seeurities settlement system
Article 8(1)
1. A legal person authorised as a CSD under 1. A legal person authorised as a CSD under 1. AAny legal person authorised as a CSD
Regulation (EU) No 909/2014, may apply for a | Regulation (EU) No 909/2014, may apply for a | under Regulation (EU) No 909/2014, may apply
208 | specific permission to operate a DLT securities | specific permission to operate a DLT seewrities | for a specific permission to operate a DLT
settlement system under this Regulation. settlenent-systemnSSS under this Regulation. seeurities settlement system under this
Regulation.
Article 8(1a)
la. By way of derogation from paragraph 1, a
legal person that is not authorised as a CSD
P under Regulation (EU) No 909/2014 may
a

apply for a specific permission to operate a

DLT SSSs in accordance with paragraph 2 of

this Article, provided that it ensures

compliance with the authorisation
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requirements and all the obligations laid down

under Regulation (EU) No 909/2014, in a

manner proportionate to the nature, scale and

risks of the business, except for those

requirements in respect of which the applicant

has been granted an exemption under this
Regulation. If the DLT SSS is to admit to
trading DLT financial instruments, the DLT
SSS shall be considered to be a DLT TSS and

its operator shall ensure compliance with all

the requirements applicable to a DLT MTF

and its operating investment firm or market

operator under Directive 2014/65/EU, in a

manner proportionate to the nature, scale and

risks of the business, except for those

requirements from which the applicant has

been granted an exemption under this

Regulation.

Article 8(1a)

208b
1a. Where a legal person applies for an
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authorisation for a CSD under Regulation
(EU) No 909/2014 and, at the same time,
applies for a specific permission under this
Article, with the sole purpose of operating a
DLT settlement system, or a DLT settlement
system and a DLT MTF under Article 4(1a),
the competent authority shall not assess
compliance with those requirements of
Regulation (EU) No 909/2014 for which the
applicant has requested and has been
ultimately granted exemptions pursuant to

Article 5 of this Regulation.

Article 8(1b)
1b. A legal person authorised as a CSD under
Regulation (EU) No 909/2014 and as an
P investment firm or as a market operator under
C

Directive 2014/65/EU, may apply for the

specific permission to operate a DLT TSS

under this Regulation by requesting the

specific permissions set out in Articles 7 and 8

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)
2020/0267(COD) 187/234



Commission Proposal

EP Mandate

Council Mandate

of this Regulation.

Article 8

(1b)

208d

1b. Where a legal person simultaneously
applies for the authorisation and permission
as referred to in paragraph 1a, it shall
submit in its application all the information
required in Chapter I of Title I1I of
Regulation (EU) No 909/2014, except for
those for which the applicant has requested
exemptions pursuant to Article 5 of this

Regulation.

Article 8

(2), introductory part

2. Applications for a specific permission to

operate a DLT securities settlement system

2. Applications for a specific permission to

operate a DLT seewnritiessetttenent-sypstemnSSS

2. Applications for a specific permission to

operate a DLT seeurities-settlement system

209
under this Regulation shall be accompanied by | under this Regulation shall be accompanied by | under this Regulation shall be accompanied by
the following information: the following information: the following information:
Article 8(2), point (a)
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(a) the information required under Article 7(9)

(a) the information required under Article 7(9)

210
of Regulation (EU) No 909/2014; of Regulation (EU) No 909/2014; of Regulation (B Ne-909/2014;
Article 8(2), point (b)
(b) the business plan, rules of the DLT (b) the business plan, rules of the DLT (b) the business plan, rules of the DLT
securities settlement system and associated seeurities-setttement-systemSSS and associated | seeurities-settlement system and associated
legal arrangements as referred to in Article 6(1) | legal arrangements as referred to in Article 6(1) | legal arrangements as referred to in Article 6(1)
211 as well as information regarding the as well as information regarding the as well as information regarding the
functioning, services and activities of the DLT | functioning, services and activities of the DLT | functioning, services and activities of the DLT
securities settlement system as referred to in seeurities-setttement-systemSSS as referred to in | seeurities settlement system as referred to in
Article 6(3); Atrticle 6(3); Article 6(3);
Article 8(2), point (c)
1o (c) the functioning of its proprietary DLT as (c) the functioning of itspreprietary-DL1the (c) the functioning of its-preprietaryDEFthe
referred to in Article 6(2); distributed ledger as referred to in Article 6(2); | DLT used as referred to in Article 6(2);
Article 8(2), point (d)
213
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(d) its overall IT and cyber arrangements as

referred to in Article 6(4);

(d) its overall IT and cyber arrangements as

referred to in Article 6(4);

(d) its overall IT and cyber arrangements as

referred to in Article 6(4);

Article 8

(2), point (da)

(da) evidence that the applicant has in place

213a sufficient prudential safeguards to ensure
consumer and investor protection;
Article 8(2), point (db)
(db) a description of the arrangements to
ensure consumer and investor protection and
213b of the mechanisms for handling complaints
and consumer redress, as referred to in Article
ba;
Article 8(2), point (e)
214 | (e) the safekeeping arrangements as referred to | (e) the safekeeping arrangements as referred to | (e¢) the safekeeping arrangements as referred to

in Article 6(5);

in Article 6(5);

in Article 6(5);
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Article 8

(2), point (f)

(f) the transition strategy as referred to in

() the transition strategy as referred to in

(f) the transition strategy as referred to in

215
Article 6(6); Article 6(6); Article 6(6);
Article 8(2), point (g)
(g) the exemptions it is requesting, in (g) the exemptions it is requesting, in (g) the exemptions it is requesting, in
accordance with Article 5, the justifications for | accordance with Article 5, the justifications for | accordance with Article 5, the justifications for
216 each exemption sought, any compensatory each exemption sought, any compensatory each exemption sought, any compensatory
measures proposed as well as the measures measures proposed as well as the measures measures proposed as well as the measures
envisaged to comply with the conditions envisaged to comply with the conditions envisaged to comply with the conditions
attached to such exemptions under Article 5. attached to such exemptions under Article 5. attached to such exemptions under Article 5.
Article 8(2a)
2a. ESMA shall develop guidelines to
216a establish standard forms, formats and

templates for the purposes of paragraph 2.
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Article 8

(2b)

216b

2c¢. Within 30 working days from the receipt
of the application, the competent authority
shall assess whether the application is
complete. If the application is not complete,
the competent authority shall set a time limit
by which the applicant has to provide
additional information. The competent
authority shall inform the applicant when the

application is considered to be complete.

Article 8

(3), first subparagraph

217

3. Before deciding on an application for a
specific permission to operate a DLT MTF
under this Regulation, the competent authority
shall notify and provide all relevant information
on the DLT securities settlement system to
ESMA and an explanation of the exemptions
requested, their justification and any

compensatory measures proposed by the

3. -Before deciding on an application for a
specific permission to operate a DLT A4FESSS
under this Regulation, ESMA shall notify the
competent authority shallnotifi-and-provide
attof the home Member State and the relevant
- . he DLT . l
Y ! ! , B
. | their instificati !

3. As soon as theBefore-deeidingonan

application fer-a-speetfie-permission-to-operate
DLT MTE under this Regulation. 4

competent-autherityis complete and, the

competent authority of the home Member
State shall notify and provide all-relevant
information-on-the DET-seeurities-the

application to operate a DLT settlement
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applicant or required by the competent EHIT-CORPEHSEHOPT TS HPESPFOPOSed-Pr—Hie system to-ESMA-and-an-explanation-ofthe
authority. applicant-orrequiredauthorities specified in exemptons-requested—thettustieattonand
Article 12 of Regulation (EU) No 909/2014, any-compensatory-measures-propoesed-by-the
and, in the case of an application by a credit applicant-or required-by-the-competent

institutions, the prudential supervisor, autherity::

including the ECB for significant credit

institutions, and shall consult those authorities

on the features of the securities settlement

system operated by the eompetent
anthorityapplicant.

Article 8(3), first subparagraph, point (a)

217a (a) ESMA and

Article 8(3), first subparagraph, point (b)

(b) to the relevant authorities specified in

Article 12 of Regulation (EU) No 909/2014.

217b

Article 8(3), second subparagraph
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218

Within three months of receipt of the
notification, ESMA shall provide the
competent authority with a non-binding opinion
on the application and shall make any
recommendations on the exemptions requested
by the applicant, that are necessary to ensure
investor protection, market integrity and
financial stability. ESMA shall also promote the
consistency and proportionality of exemptions
granted by competent authorities to CSDs
operating DLT securities settlement systems,
across the Union. In order to do so, ESMA,
shall consult the competent authorities of the
other Member States in a timely manner and
take the utmost account of their views in its

opinion.

Within three months of receipt of the

eation ESMA shall o 4]

bt il bindi
opinionapplication, the relevant authorities
specified in Article 12 of Regulation (EU) No
909/2014 may respond to ESMA, and ESMA

shall adopt a decision on the application and

shall make-anyrecommendationsrequire any

additional compensatory or corrective

measures on the exemptions requested by the
applicant, that are necessary to ensure investor
protection, market integrity and financial

stability. ESMA shall aetso-promeotcadopt a risk-

based approach and ensure the consistency and

proportionality of exemptions granted by

BT S o DLT
seenrities-settementsystemsESMA to operators
of DLT SSSs, across the Union.—fr#-orderto-do
soESME —halleonmili-the-competent
DTNy hor MemberS .
o | skt X

Within threeone months of receipt of the

notification, ESMA-shall-provide—the
b saitl bingdi .

eranted-by-competent-the authorities to-CSDs
oo DLT . | ’
across-the Unton—In-orderto-do-so;
ESMAgreferred in the first sub-paragraph
shall eensultprovide the competent autherities
 the other MemberS . el
1 taketl F iheiri .

itsauthority with a non-binding opinion::
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Article 8

(3), second subparagraph, point (a)

(a) on the application, including any
recommendations on the exemptions

requested by the applicant and on the

218a adequacy of the type of DLT used in terms of
compliance with this Regulation, in order to
ensure investor protection, market integrity
and financial stability, in the case of ESMA;
Article 8(3), second subparagraph, point (b)
(b) on the features of the DLT settlement
. system operated by the applicant, in the case
of the relevant authorities specified in Article
12 of Regulation (EU) No 909/2014.
Article 8(3), third subparagraph
218c

ESMA shall promote the consistency and
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proportionality of exemptions granted by
competent authorities to CSDs operating
DLT settlement systems across the Union. In
order to do so, ESMA, shall consult the
competent authorities of the other Member
States in a timely manner and take the

utmost account of their views in its opinion.

Article 8(3), fourth subparagraph, introductory part

ESMA shall develop by [two years after the
entry into application of this Regulation],
S and update periodically, guidelines to
promote the consistency and proportionality,
while ensuring investor protection and

market integrity, of:

Article 8(3), fourth subparagraph, point (a)

i (a) exemptions granted by competent
e

authorities to CSDs operating DLT

settlement systems, across the Union,
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including in the context of evaluation of the
adequacy of different types of DLT used by
operators in terms of compliance with this

Regulation;

Article 8(3), fourth subparagraph b, point (b)

(b) the exercise of the option from Article

218f

3(5¢).
Article 8(3b)

3b. The competent authorities shall, within
90 working days of the receipt of the
complete application, carry out the
assessment and decide to grant or not to

218¢g grant the specific permission. Where the

applicant applies simultaneously for the
specific permission and authorisation for a
CSD under Regulation 909/2014, the
assessment period may be extended up to the

period specified in Article 17(8) of
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Regulation 909/2014.

Article 8

(4), introductory part

219

4. Without prejudice to Article 17 of
Regulation (EU) No 909/2014, a competent
authority shall refuse to grant a specific
permission under this Regulation, if there are

grounds for believing any of the following:

4. Without prejudice to Article 17 of
Regulation (EU) No 909/2014, and after
having informed the relevant authorities
specified in Article 12 of Regulation (EU) No
909/2014 and, in the case of a credit

institution, its prudential supervisor, including

the ECB for significant credit institutions,

ESMAacompetent-anthority shall refuse to

grant a specific permission under this

Regulation, if there are grounds for believing

any of the following:

4. Without prejudice to Article 17 of
Regulation (EU) No 909/20145-a competent
authority shall refuse to grant a specific
permission under this Regulation, if there are

grounds for believing any of the following:

Article 8

(4), point (a)

220

(a) significant risks to investor protection,
market integrity or financial stability are not
properly addressed and mitigated by the

applicant; or

(a) significant risks to investor protection,
market integrity or financial stability are not
properly addressed and mitigated by the

applicant; or

(a) significant risks to investor protection,
market integrity or financial stability are not
properly addressed and mitigated by the

applicant; or
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Article 8

(4), point (b)

(b) the specific permission to operate a DLT

securities settlement system and the exemptions

(b) the specific permission to operate a DLT

seeurities-setttement-systemSSS and the

(b) the specific permission to operate a DLT
seeurities-settlement system and the exemptions

221
requested are sought to circumvent legal and/or | exemptions requested are sought to circumvent | requested are sought to circumvent legal and/or
regulatory requirements. legal and/or regulatory requirements. regulatory requirementss; or
Article 8(4), point (c)
(c) that the CSD will not be able to comply,
or will not allow its users to comply, with
221a provisions laid down by Union Law or
national law covering matters outside of the
scope of Union Law.
Article 8(5), first subparagraph
. 5. The specific permission granted to operate a | 5. -The specific permission granted to operate a | 5. -The specific permission granted to operate a

DLT securities settlement system shall be valid

throughout the Union for up to six years from

DLT seeuritiessetttement-systensSSS shall be

valid throughout the Union for up to six years

DL T-seeurities settlement system shall be valid

throughout the Union for up to six years from
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the date of the specific permission. It shall
specify the exemptions that are granted, in

accordance with Article 5.

from the date of the specific permission. It shall
specify the exemptions that are granted, in

accordance with Article 5.

the date of the specific permission. It shall
specify the exemptions that are granted, in
accordance with Article 5, any compensatory
measures and, if applicable, the threshold
established by the competent authority in

accordance with Article 3(5c).

Article 8

(5), second subparagraph

222a

The home competent authority registers or
deregisters a DLT settlement system and, as
soon as possible, notify the authorities
referred in paragraph 3of that registration,
including the information under
subparagraph 1, deregistration or refusal of

permission.

Article 8

(5), third subparagraph

223

ESMA shall publish on its website the list of
DLT securities settlement systems, the start and

end dates of their specific permissions and the

ESMA shall publish on its website-the-tist-of
DLT iy l g /
) o " . »

ESMA shall publish on its website the list of
DLT seeurities-settlement systems, the start and

end dates of their specific permissions and the
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list of exemptions granted to each of them.

list of exemptions granted to each of them and
the thresholds established by competent

authorities for each of them.

Article 8

(5), third subparagraph, point (a)

(a) the list of DLT SSS, the start and end dates

223a of their specific permissions and the list of
exemptions granted to each of them; and
Article 8(5), third subparagraph, point (b)
(b) the total number of requests for
exemptions that have been made under this
o Regulation, indicating the number and types
of exemptions accepted or refused together
with the respective justifications, on an
anonymous basis.
Article 8(6), introductory part
224
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Article 20 of Regulation (EU) No 909/2014, the
competent authority which granted the specific
permission, under this Regulation shall
withdraw such permission or any of the
exemptions granted, after consultation with
ESMA, in accordance with paragraph 3, if any

of the following has occurred:

6. Without prejudice to the application of

6. Without prejudice to the application of

Article 20 of Regulation (EU) No 909/2014, the
Lo il o L
oy ; e o
. L ah L ”
ESMAESMA shall withdraw such permission

or any of the exemptions granted, and inform

the relevant authorities specified in Article 12

of Regulation (EU) No 909/2014 and, in the

case of a credit institution, its prudential

supervisor, including the ECB for significant

credit institutions, in accordance with

paragraph 3, if any of the following has

occurred:

6. Without prejudice to the application of
Article 20 of Regulation (EU) No 909/2014, the
competent authority which granted the specific
permission, under this Regulation shall
withdraw such permission or any of the
exemptions granted, after consultation with
ESMAthe relevant authorities referred in
paragraph 3(b), in accordance with paragraph

3, if any of the following has occurred:

Article 8

(6), point (a)

225

(a) aflaw has been discovered in the
functioning of the DLT or in the services and
activities provided by the CSD operating a DLT

securities settlement system that poses a risk to

(a) a flaw has been discovered in the
functioning of the DLT or in the services and

activities provided by the €SP
operatingoperator of a DLT seeurities

(a) aflaw has been discovered in the
functioning of the DLT or in the services and
activities provided by the CSD operating a DLT
seenrities-settlement system that poses a risk to
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market integrity, investor protection or financial | settementsystenSSS that poses a risk to market | market integrity, investor protection or financial

stability, which outweighs the benefits of the integrity, investor protection or financial stability, which outweighs the benefits of the
services and activities under experimentation; stability, which outweighs the benefits of the services and activities under experimentation;
or services and activities under experimentation; or

or

Article 8(6), point (b)

(b) the CSD operating the DLT securities (b) the-ESP-operating_operator of the DLT (b) the CSD operating the DLT seeutrities
settlement system has breached the conditions seeurities-setttement-systenSSS has breached settlement system has breached the conditions

226 attached to the exemptions granted by the the conditions attached to the exemptions attached to the exemptions granted by the
competent authority; or granted by the competent authority; or competent authority; or

Article 8(6), point (c)

(c) the CSD operating the DLT securities (c) the ESD-operatineoperator of the DLT (c) the CSD operating the DLT seeurities
. settlements system has recorded financial seeurities-settlements-systennSSS has recorded settlementssettlement system has recorded

instruments that do not fulfil the conditions laid | financial instruments that do not fulfil the financial instruments that do not fulfil the

down Article 3(1) and (2); or conditions laid down Article 3(1) and (2); or conditions laid down Article 3(1) and (2); or

Article 8(6), point (d)
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(d) the CSD operating the DLT securities

settlements system has exceeded the thresholds

(d) the &ESP-operatincoperator of the DLT
seeurities-setttements-systen_SSS has exceeded

(d) the CSD operating the DLT securities

settlements system has exceeded the thresholds

228
referred to in Article 3(3) and (5), third the thresholds referred to in Article 3(3) and (5), | referred to in Article 3(3)-and-(5);-third
subparagraph; or third subparagraph; or subparagraph;-of
Article 8(6), point (da)
(da) the CSD operating the DLT securities
. settlements system has exceeded the
a
thresholds referred to in Article 3(5) and has
not activated the transition strategy;
Article 8(6), point (e)
(e) the competent authority becomes aware that | (¢) the competent authority becomes aware that | (e¢) the competent authority becomes aware that
the CSD operating the DLT securities the €ESD-operatingoperator of the DLT the CSD operating the DLT seeurities
. settlement system that applied for a specific seeuritiessettlement-systerr_SSS that applied settlement system that applied for a specific

permission to operate a DLT securities
settlement system, obtained such permission or
related exemptions on the basis of misleading

information including any material omission.

for a specific permission to operate a DLT

seeurities-setttement-systemSSS, obtained such

permission or related exemptions on the basis of

misleading information including any material

permission to operate a DLT-seeurities
settlement system, obtained such permission or
related exemptions on the basis of misleading

information including any material omission.
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omission.

Article 8

(7), first subparagraph

7. Where in the course of its activity, a CSD
operating a DLT securities settlement system
proposes to introduces a material change to the
functioning of the DLT, or to its services or
activities, which require a new permission, a
new exemption or the modification of one or

more of its existing exemptions or of any

7. -Where in the course of its activity, &-&SH

operatingan operator of a DT seeurities

setttement-systenSSS proposes to introduces a
material change to the functioning of the DLT,

or to its services or activities, which require a
new permission, a new exemption or the

modification of one or more of its existing

7. -Where in the course of its activity, a CSD
operating a DLT-seeurities settlement system
propeses-to-introducesintends to introduce a
material change to the functioning of the DLT,
or to its services or activities, which require a
new permission, a new exemption or the

modification of one or more of its existing

230
attached conditions, it shall request such exemptions or of any attached conditions, it exemptions or of any attached conditions, it
permission, exemption or modification, in shall request such permission, exemption or shall request such permission, exemption or
accordance with Article 5. Such permission, modification, in accordance with Article 5. modification, in accordance with Article 5.
exemption or modification, shall be processed Such permission, exemption or modification, Such permission, exemption or modification,
by the competent authority, in accordance with | shall be processed by the-competent shall be processed by the competent authority,
paragraphs 2 to 5. anthorityESMA, in accordance with paragraphs | in accordance with paragraphs 2 to 5.

2to 5.
Article 8(7), second subparagraph
231

Where in the course of its activity, a CSD

Where in the course of its activity, & &SP

Where in the course of its activity, a CSD
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operating a DLT securities settlement system
requests a new permission or exemption, it shall
request such permission or exemption, in
accordance with Article 5. Such permission or
exemption or modification shall be processed
by the competent authority, in accordance with

paragraphs 2 to 5.

operatingan operator of a DT seeurities
settlenent-systemSSS requests a new

permission or exemption, it shall request such
permission or exemption, in accordance with
Article 5. Such permission or exemption or
modification shall be processed by #ze

eompetent-anthorityESMA, in accordance with
paragraphs 2 to 5.

operating a DLT seeurities-settlement system
requests a new permission or exemption, it shall
request such permission or exemption, in
accordance with Article 5. Such permission or
exemption or modification shall be processed
by the competent authority, in accordance with

paragraphs 2 to 5.

Article 9
Article 9 Article 9 Article 9
P Cooperation between operators of DLT market | Cooperation between operators of DLT market | -Cooperation between operators of DLT market
infrastructures, competent authorities and infrastructures, competent authorities and infrastructures, competent authorities and
ESMA ESMA ESMA
Article 9(1), first subparagraph
1. Without prejudice to the application of any | 1. Without prejudice to the application of any | 1. -Without prejudice to the application of any
233 | relevant provisions of Directive 2014/65/EU relevant provisions of Directive 2014/65/EU relevant provisions of Directive 2014/65/EU

and Regulation (EU) No 909/2014, the

operators of DLT market infrastructures shall

and Regulation (EU) No 909/2014, the

operators of DLT market infrastructures shall

and Regulation (EU) No 909/2014, the

operators of DLT market infrastructures shall
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cooperate with the competent authorities which
are entrusted with granting specific permissions

under this Regulation and with ESMA.

cooperate with the competent authorities which
are entrusted with granting specific permissions

under this Regulation and with ESMA.

cooperate with the competent authorities which
are entrusted with granting specific permissions
under this Regulation-and-with-ESMA:.

Article 9

(1), second subparagraph, introductory part

In particular, immediately upon becoming
aware of any of the matters listed below, the

operators of DLT market infrastructures shall

-In particular, immediately upon becoming
aware of any of the matters listed below, the

operators of DLT market infrastructures shall

-In particular, immediately upon becoming
aware of any of the matters listed below, the

operators of DLT market infrastructures shall

234
notify, the said competent authorities and notify, the said competent authorities and notify, the-saidtheir competent authorities-ane
ESMA, thereof. Such matters include, without | ESMA, thereof. Such matters include, without | ESMAthereof—. Such matters include, without
limitation: limitation: limitation:

Article 9(1), second subparagraph, point (a)

(a) any proposed material change to their (a) any proposed material change to their (a) any proposed material change to their
business plan including critical staff, the rules business plan including critical staff, the rules business plan including critical staff, the rules

-~ of the DLT market infrastructure and associated | of the DLT market infrastructure and associated | of the DLT market infrastructure and associated

legal arrangements at least four months before
the change is planned, notwithstanding whether
the proposed material change requires a change

in the specific permission or related exemptions

legal arrangements at least four months before
the change is planned, notwithstanding whether
the proposed material change requires a change

in the specific permission or related exemptions

legal arrangements at least four months before
the change is planned, notwithstanding whether
the proposed material change requires a change

in the specific permission or related exemptions
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or conditions attached thereto, in accordance

with Article 7 or Article 8;

or conditions attached thereto, in accordance

with Article 7 or Article 8;

or conditions attached thereto, in accordance

with Article 7 or Article 8;

Article 9

(1), second subparagraph, point (b)

(b) any evidence of unauthorised access,

material malfunctioning, loss, cyber-attacks or

(b) any evidence of unauthorised access,

material malfunctioning, loss, cyber-attacks or

(b) any evidence of unauthorised access,

material malfunctioning, loss, cyber-attacks or

236 other cyber-threats, fraud, theft or other serious | other cyber-threats, fraud, theft or other serious | other cyber-threats, fraud, theft or other serious
malpractice suffered by the DLT market malpractice suffered by the DLT market malpractice suffered by the DLT market
infrastructure; infrastructure; infrastructure;

Article 9(1), second subparagraph, point (c)
(c) any material change in the information (c) any material change in the information (c) any material change in the information

237 | provided to the competent authority which provided to the competent authority which provided to the competent authority which
granted the specific permission; granted the specific permission; granted the specific permission;

Article 9(1), second subparagraph, point (d)
238 | (d) any technical or operational difficulty in (d) any technical or operational difficulty in (d) any technical or operational difficulty in

delivering the activities or services subject to

delivering the activities or services subject to

delivering the activities or services subject to
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the specific permission, including difficulties
related to the development or use of the DLT

and DLT transferable securities; or

the specific permission, including difficulties

related to the development or use of the DLT

and DLT #ansferable-seenritiesfinancial

instruments; or

the specific permission, including difficulties
related to the development or use of the DLT
and DLT transferable-seeunritiesfinancial

instruments; or

Article 9

(1), second subparagraph, point (e)

(e) any risks to investor protection, market

integrity or financial stability that have arisen

(e) any risks to investor protection, market

integrity or financial stability that have arisen

(e) any risks to investor protection, market

integrity or financial stability that have arisen

239 | and were not anticipated in the application and were not anticipated in the application and were not anticipated in the application
requesting the specific permission or at the time | requesting the specific permission or at the time | requesting the specific permission or at the time
of granting the specific permission. of granting the specific permission. of granting the specific permission.

Article 9(1), third subparagraph
Where notified of such information, the Where notified of such information, the Where notified of such information, the
competent authority may require the DLT competent authority may require the DLT competent authority may require the DLT

T market infrastructure concerned to make an market infrastructure concerned to make an market infrastructure concerned to make an

application under Article 7(7) or Article 8(7)
and/or may take any corrective measures

required as referred to in paragraph 3.

application under Article 7(7) or Article 8(7)
and/or may take any corrective measures

required as referred to in paragraph 3.

application under Article 7(7) or Article 8(7)
and/or may take any corrective measures

required as referred to in paragraph 3.
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Article 9

(2)

2. The operators of DLT market infrastructures

shall provide the competent authority which

2. The operators of DLT market infrastructures

shall provide the competent authority which

2. The operators of DLT market infrastructures

shall provide the competent authority which

241
granted the specific permission and ESMA with | granted the specific permission and ESMA with | granted the specific permission ard-ESMA-with
any relevant information they may require. any relevant information they may require. any relevant information they may require.

Article 9(3)

3. The competent authority which granted the 3. The competent authority which granted the 3. The competent authority which granted the
specific permission may require any corrective | specific permission may require any corrective | specific permission may require any corrective
measures to the business plan, the rules of the measures to the business plan, the rules of the measures to the business plan, the rules of the
DLT market infrastructure and associated legal | DLT market infrastructure and associated legal | DLT market infrastructure and associated legal
arrangements to ensure investor protection, arrangements to ensure investor protection, arrangements to ensure investor protection,

™ market integrity or financial stability. Before market integrity or financial stability. Before market integrity or financial stability. Befere

requiring any corrective measures, the
competent authority shall consult ESMA, in
accordance with Article 7(3) or Article 8(3).
The DLT market infrastructure shall report on
the measures taken to implement any corrective
measures required by the competent authority,

in its reports referred to in paragraph 4.

requiring any corrective measures, the
competent authority shall consult ESMA, in
accordance with Article 7(3) or Article 8(3).
The DLT market infrastructure shall report on
the measures taken to implement any corrective
measures required by the competent authority,

in its reports referred to in paragraph 4.
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Article 9

(4), introductory part

243

4. Every six months from the date of the
specific permission, the operator of a DLT
market infrastructure shall submit a report to the
competent authority and ESMA. Such report

shall include, without limitation:

4. Every six months from the date of the
specific permission, the operator of a DLT
market infrastructure shall submit a report to

ESMA and the competent authority-and

ESMAauthorities, including, in the case of a

credit institution, its prudential supervisor, and

including the ECB in the case of significant

credit institutions. In the case of a DLT SSS or

a DLT TSS, the competent authority shall

transmit that information to the relevant

authorities specified in Article 12 of

Regulation (EU) No 909/2014 without delay.

Such report shall include, without limitation:

4. Every six months from the date of the
specific permission, the operator of a DLT
market infrastructure shall submit a report to the
competent authority-and-ESMA. Such report

shall include, without limitation:

Article 9

(4), point (a)

244

(a) a summary of any information listed in the

second sub-paragraph of paragraph 1;

(a) a summary of any information listed in the

second sub-paragraph of paragraph 1;

(a) a summary of any information listed in the

second sub-paragraph of paragraph 1;
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Article 9(4), point (b)

(b) the number and value of DLT transferable
securities admitted to trading on the DLT MTF,
the number and value of DLT transferable
securities recorded by a CSD operating DLT

securities settlement systems, and where

(b) the number and value of DLT #ansferable

seenritiesfinancial instruments admitted to

trading on the DLT MTF, the number and value
of DLT transterablesecuritiesfinancial

instruments recorded by a CSD operating DLT

(b) the number and value of DLT transferable
seeuritiesfinancial instruments admitted to
trading on the DLT MTF, the number and value
of DLT transferable securities recorded by a

CSD or operating DLT seeurities-settlement

245 | applicable, the number and value of transferable | seeuwriticssettement-systensSSSs, and where systems, and where applicable, the number and
securities recorded by an investment firm or applicable, the number and value of value of transferable-seeuritiesfinancial
market operator operating on a DLT MTF; transterable-seenritiesfinancial instruments instruments recorded by an investment firm or
recorded by-an-investmentfirm-or-warket a market operator operating on a DLT MTF;
eperator-operatingon-aPDAMIFon a DLT
SSS or DLT TSS;
Article 9(4), point (c)
(c) the number and value of transactions traded | (¢) the number and value of transactions traded | (¢) the number and value of transactions traded
on a DLT MTF and settled either by a CSD on a DLT MTF and settled either by a CSD on a DLT MTF and settled either by a CSD or
246 | operating a DLT securities settlement system, operating a DLT seeuritiessettlement-systen—or | operating a DLT seeurities-settlement system,

or where applicable, by an investment firm or

market operator operating a DLT MTF;

where-appticable;SSS, or by an investmentfirm
or-market-operator operating a DLT A4FETSS;

or where applicable, by an investment firm or a

market operator operating a DLT MTF;
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Article 9

(4), point (d)

(d) areasoned assessment of any difficulties in

(d) areasoned assessment of any difficulties in

(d) areasoned assessment of any difficulties in

247 | applying Union financial services legislation or | applying Union financial services legislation or | applying Union financial services legislation or
national law; and national law; and national law; and
Article 9(4), point (e)
(e) the measures taken to implement any (e) the measures taken to implement any (e) the measures taken to implement any
o compensatory or corrective measures required compensatory or corrective measures required compensatory or corrective measures required
by the competent authority or conditions by the competent authority or conditions by the competent authority or conditions
imposed by the competent authority. imposed by the competent authority. imposed by the competent authority.
Article 9(4a)
4a. ESMA shall make the reports referred to
248a in the first subparagraph publicly available on
its website, while safeguarding anonymity.
Article 9(5), first subparagraph
249
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5. ESMA shall fulfil a coordination role

between competent authorities, with a view to
building a common understanding of distributed
ledger technology and DLT market
infrastructure as well as a common supervisory
culture and convergent supervisory practices,
ensuring consistent approaches and

convergence in supervisory outcomes.

5. ESMA shall fulfil a coordination role
between competent authorities, with a view to
building a common understanding of distributed
ledger technology and DLT market
infrastructure as well as a common supervisory
culture and convergent supervisory practices,
ensuring consistent approaches and

convergence in supervisory outcomes.

5. -ESMA shall fulfil a coordination role
between competent authorities, with a view to
building a common understanding of distributed
ledger technology and DLT market
infrastructure as well as a common supervisory
culture and convergent supervisory practices,
ensuring consistent approaches and

convergence in supervisory outcomes.

Article 9

(5), second subparagraph, introductory part

ESMA shall inform all competent authorities

ESMA shall inform all competent authorities

Competent authorities-ESMA shall inform al

250 | on aregular basis of: on a regular basis of: competent-autheritiesthe authorities referred
in Article 7(3) and 8(3) on a regular basis of:
Article 9(5), second subparagraph, point (a)
- (a) the reports submitted in accordance with (a) the reports submitted in accordance with (a) the reports submitted in accordance with
paragraph 4; paragraph 4; paragraph 4;
Article 9(5), second subparagraph, point (b)
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(b) the specific permissions and exemptions

(b) the specific permissions and exemptions

(b) the specific permissions and exemptions

252 | granted in accordance with Article 7 and Article | granted in accordance with Article 7 and Article | granted in accordance with Article 7 and Article
8 as well as the conditions attached thereto; 8 as well as the conditions attached thereto; 8 as well as the conditions attached thereto;
Article 9(5), second subparagraph, point (c)
(c) any refusal by a competent authority to (c) any refusal by a competent authority to (¢) any refusal by a competent authority to
grant a specific permission or any exemption in | grant a specific permission or any exemption in | grant a specific permission or any exemption in
- accordance with Article 7 and Article 8, any accordance with Article 7 and Article 8, any accordance with Article 7 and Article 8, any
withdrawal of such a specific permission or withdrawal of such a specific permission or withdrawal of such a specific permission or
exemptions and any cessations of business by a | exemptions and any cessations of business by a | exemptions and any cessations of business by a
DLT market infrastructure. DLT market infrastructure. DLT market infrastructure.
Article 9(6)
6. ESMA shall monitor the application of the 6. ESMA shall monitor the application of the 6. ESMA shall monitor the application of the
specific permissions, related exemptions and specific permissions, related exemptions and specific permissions, related exemptions and
254 | conditions attached thereto, granted in conditions attached thereto, granted in conditions attached thereto, granted in

accordance with Article 7 and Article 8, as well
as any compensatory or corrective measures

required and shall submit an annual report to the

accordance with Article 7 and Article 8, as well
as any compensatory or corrective measures

required and shall submit an annual report to the

accordance with Article 7 and Article 8, as well
as any compensatory or corrective measures

required and shall submit an annual report to the
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Commission on how they are applied in

practice.

Commission on how they are applied in

practice.

Commission on how they are applied in

practice.

Article 9a

Article 9a
254a Reporting of breaches and protection of
reporting persons
Article 93, first paragraph
Directive (EU) 2019/1937 shall apply to the
o reporting of breaches of this Regulation and
the protection of persons reporting such
breaches.
Article 9a, second paragraph
ESMA shall provide one or more secure
254¢

communication channels for reporting

breaches of this Regulation and comply with
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the requirements set out in Directive (EU)

2019/1937.

Article 9

a (Council) / Article 10b (EP)

Article 10b

Amendments to Regulation (EU) No 600/2014

Article 9a
Amendment to Regulation (EU) No 600/2014

254d
[Extension of deferral of MiFIR non-
discriminatory access provisions for
Exchange-Traded Derivatives (ETDs)]
Article 9a (Council) / Article 10b (EP)(1)

In Article 54(2) of Regulation (EU) 600/2014,

1. In Article 54(2), the first subparagraph is

254e the date "3 July 2021" is replaced by the date | replaced by the following:
"3 July 2023".
Article 9a (Council) / Article 10b (EP)(1), point (a)

254f

‘If the Commission assesses that there is no
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need to exclude exchange-traded derivatives
from the scope of Articles 35 and 36 in
accordance with Article 52(12), a CCP or a
trading venue may, before [enter date of
entry into force of the amending act], apply
to its competent authority for permission to
avail itself of transitional arrangements. The
competent authority, taking into account the
risks resulting from the application of the
access rights under Article 35 or 36 as
regards exchange-traded derivatives to the
orderly functioning of the relevant CCP or
trading venue, may decide that Article 35 or
36 would not apply to the relevant CCP or
trading venue, respectively, in respect of
exchange-traded derivatives, for a
transitional period until 3 July 2023. Where
such a transitional period is approved, the
CCEP or trading venue shall not benefit from
the access rights under Article 35 or 36, as
regards exchange-traded derivatives for the
duration of that period. The competent

authority shall notify ESMA and, in the case
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of a CCP, the college of competent
authorities for that CCP, when a transitional

period is approved.’.

Article 10

255

Article 10

Report and review

Article 10

Report and review

Article 10

Report and review

Article 10(1), introductory part

256

1. Five years from the entry into application of
this Regulation, at the latest, ESMA shall

present a report to the Commission on:

1. EiveyearsESMA shall present to the

Commission an_early stocktaking report by ...

[three-years from the date of entry into
applieationforce of this Regulation/ and, if the

regime prescribed in this Regulation is not

made permanent by modifications to relevant

Union financial services legislation by then, a

final—at-thetatestESMA-shatt-present-¢ report
to-the-Commissionby [five years from the entry

into application of this Regulation] on:

1. Within five years from the entry into
application of this Regulation, at the latest,
ESMA shall present a report to the Commission

on:

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a pilot regime for market infrastructures based on distributed ledger technology (Text with EEA relevance)

2020/0267(COD) 219/234




Commission Proposal

EP Mandate

Council Mandate

Article 1

0(1), point (a)

(a) the functioning of DLT market

(a) the functioning of DLT market

(a) the functioning of DLT market

257
infrastructures across the Union; infrastructures across the Union; infrastructures across the Union;
Article 10(1), point (b)
(b) the number of DLT MTFs and CSDs (b) the number of DLT MTFs axnd-ESBs (b) the number of DLT MTFs and CSDs
operating a DLT securities settlement system et D g e operating a DLT seeurities-settlement system
258 | which have been granted a specific permission | systemDLT SSSs and DLT TSSs which have which have been granted a specific permission
under this Regulation; been granted a specific permission under this under this Regulation;
Regulation;
Article 10(1), point (c)
(c) the type of exemptions requested by DLT (c) the type of exemptions requested by DLT (¢) the type of exemptions requested by DLT
259 | market infrastructures and the type of market infrastructures and the type of market infrastructures and the type of
exemptions granted by competent authorities; exemptions granted by competent authorities; exemptions granted by competent authorities;
Article 10(1), point (d)
260
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(d) the number and value of DLT transferable
securities admitted to trading on DLT MTFs,
the number and value of DLT transferable
securities recorded by CSDs operating DLT
securities settlement systems, and where
applicable, the number and value of transferable

securities recorded by DLT MTFs;

(d) the number and value of DLT #ansferable

seenritiesfinancial instruments admitted to

trading on DLT MTFs, the number and value of
DLT #ransterabte-seenritiesfinancial
instruments recorded by CSDs operating DLT
applicabte—SSSs, and the number and value of

transterable-seenritiesfinancial instruments
traded and recorded by DLT MTFEsTSSs;

(d) the number and value of DLT transferable
seetritiesfinancial instruments admitted to
trading en-BEFMEEs—theprumberand-vatueof
PLTtransferableseeuritiesor recorded by
~SE o DLT .\ |
st Ste{i}s’ E'iiel }}EI e aF FliEak}ei tl}e 11Hi}}k Ei a{}El

| : corab] . lod ]
DPETFMTEson DLT market infrastructures;

Article 1

0(1), point (e)

(e) the number and value of transactions traded

on DLT MTFs and settled by CSDs operating

(e) the number and value of transactions traded

on DLT MTFs-a#4, settled by ESPs-operatine

(e) the number and value of transactions traded

o DEF-MTFEs-andor scttled by-ESDs-eperating

261 DLT securities settlement system, and where B e e PLT seeurities-settlement-system;-and-where
applicable, by DLT MTFs; appticable:DLT SSSs and traded on and settled | applicable; by DEF-MTEson DLT market
by DLT MTEsTSSs; infrastructures;
Article 10(1), point (f)
262 | (f) the type of DLT used and technical issues () the type of DLT used and technical issues (f) the type of DLT used and technical issues

related to the use of DLT, including the matters

related to the use of DLT, including the matters

related to the use of DLT, including the matters
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referred to in point (b) of the second sub-

paragraph of Article 9(1);

referred to in point (b) of the second sub-

paragraph of Article 9(1);

referred to in point (b) of the second sub-
paragraph of Article 9(1) and on the impact of

DLTSs used on climate policies objectives;

Article 1

0(1), point (g)

263

(g) the procedures put in place by DLT MTFs
in accordance with Article 4(3)(g);

(g) the procedures put in place by DLT MTFs
or DLT TSSs in accordance with Article

4(3)(2);

(g) the procedures put in place by DLT MTFs
in accordance with Article 4(3)(g);

Article 1

0(1), point (h)

264

(h) any risks presented by the use of a DLT;

(h) any risks, vulnerabilities and inefficiencies

presented by the use of a DLT o investor

protection, market integrity and financial

stability, including novel types of legal,

systemic and operational risks, which are not

sufficiently addressed and any unintended

effects on liquidity, volatility, financial

stability, investor protection, and market

integrity;

(h) any risks presented-byemerged from the
use of a DLT;
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Article 10(1), point (ha)

(ha) risks of regulatory arbitrage or level

playing field issues between DLT market

infrastructures within the DLT pilot regime

264a
and between DLT market infrastructures and
other market infrastructures using legacy
systems;
Article 10(1), point (i)
(i) any interoperability issues between DLT (1) any interoperability issues between DLT (i) any interoperability issues between DLT
265 | market infrastructures and other infrastructures | market infrastructures and other infrastructures | market infrastructures and other infrastructures
using legacy systems; using legacy systems; using legacy systems;
Article 10(1), point (j)
(G) the benefits resulting from the use of a DLT, | (j) #eany benefits and costs resulting from the | (j) the benefits resulting from the use of a DLT,
- in terms of any efficiency improvements and use of a DLT, in terms of ex#yadditional in terms of any efficiency improvements and

risk reductions across the entire trading and
post-trading chain, including without limitation,

with regard to the recording and safekeeping of

liquidity and financing to start-ups and SMEs,

safety and efficiency improvements, energy
consumption and risk reduetionsmitigation

risk reductions across the entire trading and
post-trading chain, including without limitation,

with regard to the recording and safekeeping of
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DLT transferable securities, the traceability of

transactions, corporate actions, reporting and
supervision functions at the level of the DLT

market infrastructure;

across the entire trading and post-trading chain,
including without limitation, with regard to the
recording and safekeeping of DLT #eansferable

seenritiesfinancial instruments, the traceability

of transactions_and enhanced compliance with

know your customer and anti-money

laundering processes, corporate actions_and

direct exercise of investor rights via smart

contracts, reporting and supervision functions

at the level of the DLT market infrastructure;

DLT transferable-seeuritiesfinancial
instruments, the traceability of transactions,
corporate actions, reporting and supervision
functions at the level of the DLT market

infrastructure;

Article 1

0(1), point (k)

(k) any refusals by a competent authority to
grant specific permissions or exemptions in

accordance with Article 7 and Article 8,

(k) any refusals by a competent authority to
grant specific permissions or exemptions in

accordance with Article 7 and Article 8,

(k) any refusals by a competent authority to
grant specific permissions or exemptions in

accordance with Article 7 and Article 8,

267
modifications or withdrawals of such specific modifications or withdrawals of such specific modifications or withdrawals of such specific
permissions or exemptions as well as of any permissions or exemptions as well as of any permissions or exemptions as well as of any
compensatory or corrective measures; and compensatory or corrective measures; and compensatory or corrective measures; and
Article 10(1), point (1)
268
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(1) any cessations of business by a DLT market
infrastructure and the reasons for such

cessation.

(1) any cessations of business by a DLT market
infrastructure and the reasons for such

cessation:y

(1) any cessations of business by a DLT market
infrastructure and the reasons for such

cessation.

Article 1

0(1), point (la)

268a

(la) the potential implications resulting from

an_increase of the thresholds referred to in

Article 3, taking into account in particular

systemic considerations and different types of

DLT;

Article 1

0(1), point (Ib)

268b

(Ib) an overall assessment of the costs and

benefits of the pilot regime and a

recommendation whether or not and under

which conditions to proceed with the pilot

regime.

Article 1

0(1a)
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1a. Within two years from the entry into
application of this Regulation, at the latest,
ESMA shall present a report to the

268c Commission on the implementation of this
Regulation, including on the appropriateness
of the individual and global thresholds set
out in Article 3.
Article 10(2), first subparagraph, introductory part

2. Based on the report referred to in paragraph
1, the Commission shall present a report to the

European Parliament and Council including a

2. -Based on the report referred to in paragraph

1, the Commission shall, within three months

of receipt of each report present a report to the

2. -Based on the report referred to in paragraph
1, the Commission shall present a report to the

European Parliament and Council including a

269 | cost-benefit analysis on whether the regime for | European Parliament and Council including a cost-benefit analysis on whether the regime for
DLT market infrastructures under this cost-benefit analysis on whether the regime for | DLT market infrastructures under this
Regulation should be: DLT market infrastructures under this Regulation should be:

Regulation should be:
Article 10(2), first subparagraph, point (a)
270

(a) extended for another period;

(a) extended for another period_of two years, in

(a) extended for another period,
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the case of the early-stocktaking report

referred to in paragraph 1

Article 10(2), first subparagraph, point (b)

(b) extended to other types of financial (b) extended to other types of financial (b) extended to other types of financial
271 instruments that can be issued, recorded, instruments that can be issued, recorded, instruments that can be issued, recorded,
transferred or stored on a DLT; transferred or stored on a DLT; transferred or stored on a DLT;

Article 10(2), first subparagraph, point (c)

272 | (¢) amended; (c) amended; (c) amended;

Article 10(2), first subparagraph, point (d)

(d) made permanent with or without (d) made permanent with-erwithowt (d) made permanent with or without

amendment; or amendmentby appropriate modifications to amendment; or

273
relevant Union financial services legislation;

or

Article 10(2), first subparagraph, point (e)
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(e) terminated.

(e) terminated, with all permissions granted in

(e) terminated.

274 accordance with Articles 3, 4, 5, 7, 8, and 9
withdrawn.
Article 10(2), second subparagraph
Based on the report referred to in paragraph
1a, the Commission shall present a report to
the European Parliament and Council
- including a cost-benefit analysis on whether
a
the regime for DLT market infrastructures
under this Regulation should be adjusted, in
particular as regards the individual and
global thresholds set out in Article 3.
Article 10(2), third subparagraph
In its report, the Commission may propose any | In its report_based on the final ESMA report In its repertreports, the Commission may
275 appropriate modifications to the Union referred to in paragraph 1, the Commission propose any appropriate modifications to the

framework on financial services legislation or

harmonisation of national laws that would

mayshall make a recommendation to either

terminate the pilot regime in accordance with

Union framework on financial services

legislation or harmonisation of national laws
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facilitate the use of distributed ledger
technology in the financial sector as well as any
measures needed to bridge the transition of
DLT market infrastructures out of the pilot

regime.

point e) of this paragraph or to propose a#yin

accordance with point d) of this paragraph

appropriate modifications to the Union
framework on financial services legislation or
harmonisation of national laws that would
facilitate the use of distributed ledger
technology in the financial sector as well as any
measures needed to bridge the transition of
DLT market infrastructures out of the pilot

regime.

that would facilitate the use of distributed
ledger technology in the financial sector as well
as any measures needed to bridge the transition
of DLT market infrastructures out of the pilot

regime.

Article 1

0(2), third subparagraph

275a

In the case of an extension under point (a) of

this paragraph, the Commission shall ask

ESMA to submit, no later than three months

before the end of the extension period provided

for in point (a), a report in accordance with

paragraph 1. Upon receipt of that report from

ESMA, the Commission shall submit to the

European Parliament and the Council a report

in_accordance with this paragraph.
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Article 10a

Article 10a
275b

Interim reports

Article 10a, first paragraph

ESMA shall publish annual interim reports in

order to provide market participants with

information on the functioning of the markets,

to address incorrect behaviour of operators, to

provide clarifications on the application of this

Regulation and to update previous indications

275¢ based on the evolution of DLT. Those reports

shall also provide an overall description of the

pilot regime focusing on trends and emerging

risks and shall be submitted to the European

Parliament, the Council and the Commission.

The first such report shall be published... [12

months after the date of entry into application

of this Regulation].
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Article 11
_— Article 11 Article 11 Article 11
Entry into force and application Entry into force and application Entry into force and application
Article 11, first paragraph

This Regulation shall enter into force on the

This Regulation shall enter into force on the

This Regulation shall enter into force on the

277 | twentieth day following that of its publication in | twentieth day following that of its publication in | twentieth day following that of its publication in
the Official Journal of the European Union. the Official Journal of the European Union. the Official Journal of the European Union.
Article 11, second paragraph
It shall apply from ... [please insert date 12 It shall apply from ... [please-insert-date129 It shall apply from ... [please insert date +29
278 | months after the date of entry into force of this | months after the date of entry into force of this | months after the date of entry into force of this
Regulation]. Regulation]. Regulation].
Article 11, third paragraph
279
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Within three months from the entry into force of | Within three months from the entry into force of | Within-three-months-from-the-entry-intoforce-of
this Regulation, the Member States shall notify | this Regulation, the Member States shall notify | thisRegulation;the MemberStates-shallnotify
their competent authorities within the meaning | their competent authorities within the meaning | theircompetentauthorities-within-the-meaning
of Article 2(21)(c), if any, to ESMA and the of Article 2(21)(c), if any, to ESMA and the ofArtiele 22 bteany—to-ESMAand-the
Commission. ESMA shall publish a list of such | Commission. ESMA shall publish a list of such | Commisston—ESMA-shall-publish-atistofsueh
competent authorities on its website. competent authorities on its website. competent-authorities-on-its-website:
Formula
—_ This Regulation shall be binding in its entirety | This Regulation shall be binding in its entirety | This Regulation shall be binding in its entirety
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