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ANNEX

2016/0379 (COD)

Proposal for a

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on the internal market for electricity

(recast)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Fres
of the European Union, <X] and in particular Article 95 X> 194 (2) <X thereof,

Having regard to the proposal from the > European <X] Commission,

X> After transmission of the draft legislative act to the national parliaments, <XI
Having regard to the opinion of the European Economic and Social Committee,
Having regard to the opinion of the Committee of the Regions,

Acting in accordance with the > ordinary legislative <XI procedure,

B> Treaty on the Functioning

Whereas:
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4 new

(D) Regulation (EC) No 714/2009 of the European Parliament and of the Council' has been
substantially amended several times. Since further amendments are to be made, that

Regulation should be recast in the interests of clarity.

WV 714/2009 recital 1 (adapted)

= New

2) = The Energy Union aims at providing consumers — household and business — with safe,
secure, sustainable, competitive and affordable energy. Historically, the electricity system
was dominated by vertically integrated, often publicly owned, monopolies with large
centralised nuclear or fossil fuel power plants.<= The internal market in electricity, which
has been progressively implemented since 1999, aims to deliver a real choice for all
consumers in the X> Union <X] Cemmunity, bothbethe¥ citizens andes businesses, new

business opportunities and more cross-border trade, so as to achieve efficiency gains,

competitive prices and higher standards of service, and to contribute to security of supply
and sustainability. = The internal market in electricity has increased competition, in
particular at the wholesale level, and cross-border trade. It remains the foundation of an

efficient energy market. <

] Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the network for cross-border exchanges in electricity and
repealing Regulation (EC) No 1228/2003 (OJ L 211, 14.8.2009, p. 15).
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3)

4)

)

(6)

I new

Europe's energy system is in the middle of its most profound change in decades and the
electricity market is at the heart of that change. The common goal to decarbonise the energy
system creates new opportunities and challenges for market participants. At the same time,
technological developments allow for new forms of consumer participation and cross-border

cooperation.

State interventions, often designed in an uncoordinated manner, have led to increasing
distortions of the wholesale electricity market, with negative consequences for investments

and cross-border trade.

In the past, electricity customers were purely passive, often buying electricity at regulated
prices which had no direct relation to the market. In the future, customers need to be enabled
to fully participate in the market on equal footing with other market participants. To
integrate growing shares of renewable energy, the future electricity system should make use
of all available sources of flexibility, particularly demand response and storage. To achieve

effective decarbonisation at lowest cost, it also needs to encourage energy efficiency.

More market integration and the change towards a more volatile electricity production
requires increased efforts to coordinate national energy policies with neighbours and to use

the opportunities of cross-border electricity trade.
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WV 714/2009 recitals 2 to 5
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4 new

(7 Regulatory frameworks have developed, allowing electricity to be traded across the Union.
That development has been supported by the adoption of several network codes and
guidelines for the integration of the electricity markets. Those network codes and guidelines
contain provisions on market rules, system operation and network connection. To ensure full
transparency and increase legal certainty, the main principles of market functioning and
capacity allocation in the balancing, intraday, day ahead and forward market timeframes
should also be adopted pursuant to the ordinary legislative procedure and incorporated in a

single act.

(8)  Core market principles should set out that electricity prices are to be determined through
demand and supply. Those prices should signal when electricity is needed, providing
market-based incentives for investments into flexibility sources such as flexible generation,

interconnection, demand response or storage.

(9)  The decarbonisation of the electricity sector, with renewable energy becoming a major part
of the market, is a core objective of the Energy Union. As the Union moves towards the
decarbonisation of the electricity sector and increasing penetration of renewable energy
sources, it is crucial that the market removes existing barriers to cross-border trade and
encourages investments into supporting infrastructure, for example, more flexible
generation, interconnection, demand response and storage. To support this shift to variable
and distributed generation, and to ensure that energy market principles are the basis for the
Union's electricity markets of the future, a renewed focus on short-term markets and scarcity

pricing is essential.
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(10)

(In

Short-term markets will improve liquidity and competition by enabling more resources to
participate fully in the market, especially those that are more flexible. Effective scarcity
pricing will encourage market participants to be available when the market most needs it and
ensures that they can recover their costs in the wholesale market. It is therefore critical to
ensure that, as far as possible, administrative and implicit price caps are removed to allow
scarcity prices to increase up to the value of lost load. When fully embedded in the market
structure, short-term markets and scarcity pricing will contribute to the removal of other
measures, such as capacity mechanisms, to ensure security of supply. At the same time,
scarcity pricing without price caps on the wholesale market should not jeopardize the
possibility for reliable and stable prices for final customers, in particular households and

SMEs.

Subject to Union State aid rules pursuant to Articles 107, 108 and 109 derogations to

fundamental market principles such as balancing responsibility, market-based dispatch, or
[eurtatiment-and]) redispatch reduce flexibility signals and act as barriers to the development
of solutions such as storage, demand response or aggregation. While derogations are still
necessary to avoid unnecessary administrative burden for certain actors, in particular
households and SMEs, broad derogations covering entire technologies are not consistent
with the objective of achieving market-based and efficient decarbonisation and should thus

be replaced by more targeted measures.
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(12)

WV 714/2009 recital 16

The precondition for effective competition in the internal market in electricity is non-
discriminatory and transparent charges for network use including interconnecting lines in the
transmission system. The available capacity of those lines should be set at the maximum

levels consistent with the safety standards of secure network operation.

(13)

WV 714/2009 recital 17

It is important to avoid distortion of competition resulting from the differing safety,
operational and planning standards used by transmission system operators in Member States.
Moreover, there should be transparency for market participants concerning available transfer
capacities and the security, planning and operational standards that affect the available

transfer capacities.

(14)

I new

To efficiently steer necessary investments, prices also need to provide signals where
electricity is most needed. In a zonal electricity system, correct locational signals require a
coherent, objective and reliable determination of bidding zones via a transparent process. In
order to ensure efficient operation and planning of the Union electricity network and to
provide effective price signals for new generation capacity, demand response or
transmission infrastructure, bidding zones should reflect structural congestion. In particular,

cross-zonal capacity should not be reduced in order to resolve internal congestion.
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(15) Efficient decarbonisation of the electricity system via market integration requires
systematically abolishing barriers to cross-border trade to overcome market fragmentation
and to allow Union energy customers to fully benefit from the advantages of integrated

electricity markets and competition.

WV 714/2009 recital 10

(16)  This Regulation should lay down basic principles with regard to tarification and capacity
allocation, whilst providing for the adoption of g&uidelines detailing further relevant

principles and methodologies, in order to allow rapid adaptation to changed circumstances.

WV 714/2009 recital 22

(17)  The management of congestion problems should provide correct economic signals to
transmission system operators and market participants and should be based on market

mechanisms.

WV 714/2009 recital 11

(18) In an open, competitive market, transmission system operators should be compensated for
costs incurred as a result of hosting cross-border flows of electricity on their networks by the
operators of the transmission systems from which cross-border flows originate and the

systems where those flows end.
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(19)

WV 714/2009 recital 12

Payments and receipts resulting from compensation between transmission system operators

should be taken into account when setting national network tariffs.

(20)

WV 714/2009 recital 13

The actual amount payable for cross-border access to the system can vary considerably,
depending on the transmission system operator involved and as a result of differences in the
structure of the tarification systems applied in Member States. A certain degree of

harmonisation is therefore necessary in order to avoid distortions of trade.

@2y

WV 714/2009 recital 21

There should be rules on the use of revenues flowing from congestion-management
procedures, unless the specific nature of the interconnector concerned justifies an exemption

from those rules.

(22)

4 new

To provide for a level playing field between all market participants, network tariffs should
be applied in a way which does not discriminate between production connected at the
distribution-level with regard to the production connected at the transmission level, either
positively or negatively. They should not discriminate against energy storage, and should
not create disincentives for participation in demand response or represent an obstacle to

improvements in energy efficiency.
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(23)

24

In order to increase transparency and comparability in tariff-setting where binding
harmonization is not seen as adequate, recommendations on tariff methodologies should be
issued by the European Agency for the Cooperation of Energy Regulators established by
[recast of Regulation (EC) No 713/2009 as proposed by COM(2016) 863/2] ("the Agency").

To better ensure optimum investment in the trans-European grid and address the challenge
where viable interconnection projects cannot be built for lack of prioritisation at national
level, the use of congestion rents should be reconsidered and only allowed in order to

guarantee availability and maintain or increase interconnection capacities.

(25)

WV 714/2009 recital 7 (adapted)

In order to ensure optimal management of the electricity transmission network and to allow
trading and supplying electricity across borders in the X> Union <X] Cemmunity, a
European Network of Transmission System Operators for Electricity (the ENTSO for
Electricity), should be established. The tasks of the ENTSO for Electricity should be carried
out in compliance with B> Union's <X] Eesmmunity competition rules which remain
applicable to the decisions of the ENTSO for Electricity. The tasks of the ENTSO for
Electricity should be well-defined and its working method should ensure efficiency,
transparency and the representative nature of the ENTSO for Electricity. The network codes
prepared by the ENTSO for Electricity are not intended to replace the necessary national
network codes for non-cross-border issues. Given that more effective progress may be
achieved through an approach at regional level, transmission system operators should set up
regional structures within the overall cooperation structure, whilst ensuring that results at
regional level are compatible with network codes and non-binding ten-year network
development plans at X> Union <X] Cemmunity level. Member States should promote
cooperation and monitor the effectiveness of the network at regional level. Cooperation at
regional level should be compatible with progress towards a competitive and efficient

internal market in electricity.
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4 new

(26) A robust medium to long-term Union level resource adequacy assessment should be carried
out by the ENTSO for Electricity to provide an objective basis for the assessment of
adequacy concerns. The resource adequacy concern that capacity mechanisms address

should be based on the EU assessment.

(27) The medium to long-term resource adequacy assessment (from 10 year-ahead to year-ahead)
set out in this regulation has a different purpose than the seasonal outlooks (six months
ahead) as set out in Article 9 [Regulation on risk preparedness as proposed by COM(2016)
862]. Medium- to long-term assessments are mainly used to assess the need for capacity
mechanisms whereas seasonal outlooks are used to alert to risks that might occur in the
following six months that are likely to result in a significant deterioration of the electricity

supply situation. In addition, [Regienal-Operational-Centres] Regional Security

Coordinators [+] also carry out regional adequacy assessments as defined in European

legislation on electricity transmission system operation. These are very short-term adequacy

assessments (from weak-ahead to day-ahead) used in the context of system operation.

(28)  Prior to introducing capacity mechanisms, Member States should assess regulatory
distortions contributing to the related resource adequacy concern. They should be required to
adopt measures to eliminate the identified distortions including a timeline for their
implementation. Capacity mechanisms should only be introduced for the residual concerns

that cannot be addressed through removing such distortions.
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(29) Member States intending to introduce capacity mechanisms should derive resource
adequacy targets following a transparent and verifiable process. Member States should have

the freedom to set their own desired level of security of supply.

(30) Main principles of capacity mechanisms should be laid down, building on the environmental
and energy State aid principles and the findings of DG Competition's Sector Inquiry on
capacity mechanisms. Capacity mechanisms already in place should be reviewed in light of
these principles. In case the European resource adequacy assessment reveals the absence of
any adequacy concern, no new capacity mechanism should be established and no new
capacity commitments under mechanisms already in place should be made. The application
of the State aid control rules pursuant to Articles 107 to 109 TFUE must be complied with at

all times.

(31) Detailed rules for facilitating effective cross-border participation in capacity mechanisms
other than reserve schemes should be laid down. Transmission system operators across the
borders should facilitate interested generators wanting to participate in capacity mechanisms
in other Member States. Therefore, they should calculate capacities up to which cross-border
participation would be possible, enable participation and check availabilities. National

regulatory authorities should enforce the cross-border rules in the Member States.

(32) Inview of differences in national energy systems and technical limitations of existing
electricity networks, the best approach to achieving progress in market integration will often
be at a regional level. Regional cooperation of transmission system operators should thus be
strengthened. In order to ensure efficient cooperation, a new regulatory framework should
foresee stronger regional governance and regulatory oversight, including by strengthening
the decision-making power of the Agency for cross-border issues. Closer cooperation of
Member States could be needed also in crisis situations, to increase security of supply and

limit market distortions.
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(33)

(34)

(35)

(36)

The coordination between transmission system operators at regional level has been
formalised with the mandatory participation of transmission system operators in regional

security coordinators, which should be complemented by an enhanced institutional

framework via the establishment of [Regional- Operational-Centres] Regional Security
Coordinators [+]. The creation of [Regional- Operational-Centres] Regional Security

Coordinators [+] should take into account existing regional coordination initiatives and

support the increasingly integrated operation of electricity systems across the Union,

ensuring their efficient and secure performance.

The geographical scope of [Regional- Operational-Centres} Regional Security Coordinators

[+] should allow them to play an effective coordination role by optimising the operations of

transmission system operators over larger regions.

[Regional Operational-Centres] Regional Security Coordinators [+] should carry out

functions where their regionalisation brings added value compared to functions performed at

national level. The functions of [Regtonal Operational- Centres} Regional Security

Coordinators [+] should cover the functions carried out by regional security coordinators as

well as additional system operation, market operation and risk preparedness functions. The

functions carried out by [Regtonal- Operational-Centres] Regional Security Coordinators

[+] should exclude real time operation of the electricity system.

[Regional Operational Centres] Regional Security Coordinators [+]should primarily act in

the interest of system and market operation of the region over the interests of any single

entity. Hence, [Regional-Operational Centres] Regional Security Coordinators [+]should

be entrusted with decision-making powers to act and to direct actions to be taken by

transmission system operators of the system operation region for certain functions and with

an enhanced advisory role for the remaining functions.
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(37)

(38)

ENTSO for Electricity should ensure that the actions of [Regional- Operational-Centres}

Regional Security Coordinators [+] are coordinated across the regions' boundaries.

In order to raise efficiencies in the electricity distribution networks in the Union and ensure
close cooperation with transmission system operators and ENTSO for electricity, a
European entity of distribution system operators in the Union ("EU DSO entity") should be
established. The tasks of the EU DSO entity should be well-defined and its working method
should ensure efficiency, transparency and representativeness amongst the Union
distribution system operators. The EU DSO Entity should closely cooperate with ENTSO
for Electricity on the preparation and implementation of the network codes where applicable
and should work on providing guidance on the integration inter alia of distributed generation
and storage in distribution networks or other areas which relate to the management of

distribution networks.
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(39)

WV 714/20009 recital 6 (adapted)

Ia-partienlar—iIncreased cooperation and coordination among transmission system operators
is required to create network codes for providing and managing effective and transparent
access to the transmission networks across borders, and to ensure coordinated and
sufficiently forward-looking planning and sound technical evolution of the transmission
system in the DX> Union <X] Gemsunity, including the creation of interconnection
capacities, with due regard to the environment. Those network codes should be in line with
framework guidelines, which are non-binding in nature (framework guidelines) and which

are developed by the Agency

Agency should have a role in reviewing, based on matters of fact, draft network codes,

including their compliance with the framework guidelines, and it should be enabled to
recommend them for adoption by the Commission. The Agency should assess proposed
amendments to the network codes and it should be enabled to recommend them for adoption
by the Commission. Transmission system operators should operate their networks in

accordance with those network codes.
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(40)

WV 714/2009 recital 24

To ensure the smooth functioning of the internal market in electricity, provision should be
made for procedures which allow the adoption of decisions and g&uidelines with regard,
inter alia, to tarification and capacity allocation by the Commission whilst ensuring the
involvement of Member States’ regulatory authorities in that process, where appropriate
through their European association. Regulatory authorities, together with other relevant
authorities in the Member States, have an important role to play in contributing to the proper

functioning of the internal market in electricity.

(41)

WV 714/2009 recital 8 (adapted)

All market participants have an interest in the work expected of the ENTSO for Electricity.

An effective consultation process is therefore essential and existing structures that are set up

to facilitate and streamline the consultation process, such as the

X> via <] national regulators or the Agency, should play an

important role.
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WV 714/2009 recital 9 (adapted)

(42) In order to ensure greater transparency regarding the entire electricity transmission network
in the X> Union <Xl-Cesmmumitsy, the ENTSO for Electricity should draw up, publish and
regularly update a non-binding > Union <Xl-Cessmuanity-wide ten-year network
development plan (> Union XI-Cemmunity-wide network development plan). Viable
electricity transmission networks and necessary regional interconnections, relevant from a
commercial or security of supply point of view, should be included in that network

development plan.

4 new

(43) Experience with the development and adoption of network codes has shown that it is useful
to streamline the development procedure by clarifying that the Agency has the right to revise

draft electricity network codes before submitting them to the Commission.

WV 714/2009 recital 14
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WV 714/2009 recital 15

WV 714/2009 recital 18

WV 714/2009 recital 19
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WV 714/2009 recital 23

(44) Investments in major new infrastructure should be promoted strongly while ensuring the
proper functioning of the internal market in electricity. In order to enhance the positive
effect of exempted direct current interconnectors on competition and security of supply,
market interest during the project-planning phase should be tested and congestion-
management rules should be adopted. Where direct current interconnectors are located in the
territory of more than one Member State, the Agency should handle as a last resort the
exemption request in order to take better account of its cross-border implications and to
facilitate its administrative handling. Moreover, given the exceptional risk profile of
constructing those exempt major infrastructure projects, undertakings with supply and
production interests should be able to benefit from a temporary derogation from the full
unbundling rules for the projects concerned. Exemptions granted under Regulation (EC) No
1228/2003 continue to apply until the scheduled expiry date as decided in the granted

exemption decision.

WV 714/2009 recital 25

! Regulation (EC) No 1228/2003 of the European Parliament and of the Council of 26 June

2003 on conditions for access to the network for cross-border exchanges in electricity (OJ L
176, 15.7.2003, p. 1).
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(45)

WV 714/2009 recital 20

To enhance trust in the market, its participants need to be sure that those engaging in abusive
behaviour can be subject to effective, proportionate and dissuasive penalties. The competent
authorities should be given the competence to investigate effectively allegations of market
abuse. To that end, it is necessary that competent authorities have access to data that
provides information on operational decisions made by supply undertakings. In the
electricity market, many relevant decisions are made by the generators, which should keep
information in relation thereto available to and easily accessible by the competent authorities
for a fixed period of time. The competent authorities should, furthermore, regularly monitor
the compliance of the transmission system operators with the rules. Small generators with no

real ability to distort the market should be exempt from that obligation.

(46)

WV 714/2009 recital 26

The Member States and the competent national authorities should be required to provide
relevant information to the Commission. Such information should be treated confidentially
by the Commission. Where necessary, the Commission should have an opportunity to
request relevant information directly from undertakings concerned, provided that the

competent national authorities are informed.
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WV 714/2009 recital 27

(47) Member States should lay down rules on penalties applicable to infringements of the
provisions of this Regulation and ensure that they are implemented. Those penalties must be

effective, proportionate and dissuasive.

WV 714/2009 recital 28

WV 714/2009 recital 29

1
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(48)

(49)

I new

Member States and the Energy Community Contracting Parties should closely cooperate on
all matters concerning the development of an integrated electricity trading region and should
take no measures that endanger the further integration of electricity markets or security of

supply of Member States and Contracting Parties.

In order to ensure the minimum degree of harmonization required for effective market
functioning, the power to adopt acts in accordance with Article 290 of the Treaty on the
Functioning of the European Union should be [delegated] to the Commission in respect of
areas which are fundamental for market integration. These should include the geographical
area for regional cooperation of transmission system operators, the amount of compensation
payments between transmission system operators, the adoption and amendment of network
codes and guidelines, as well as the application of exemption provisions for new
interconnectors. It is of particular importance that the Commission carry out appropriate
consultations during its preparatory work, including at expert level, and that those
consultations be conducted in accordance with the principles laid down in the
Interinstitutional Agreement on Better Law-Making of 13 April 2016". In particular, to
ensure equal participation in the preparation of [delegated] acts, the European Parliament
and the Council receive all documents at the same time as Member States' experts, and their
experts systematically have access to meetings of Commission expert groups dealing with

the preparation of [delegated] acts.

OJL 123,12.5.2016, p. 1.
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(50)

(81

WV 714/2009 recital 30 (adapted)

Since the objective of this Regulation, namely the provision of a harmonised framework for
cross-border exchanges of electricity, cannot be sufficiently achieved by the Member States
and can therefore be better achieved at X> Union Xl-Cemsaunity level, the > Union <X
Community may adopt measures, in accordance with the principle of subsidiarity, as set out
in Article 5 of the Treaty B> on European Union <XI . In accordance with the principle of
proportionality, as set out in that Article, this Regulation does not go beyond what is

necessary in order to achieve that objective.

Market rules should enable the integration of electricity from renewable energy

(52)

sources and provide incentives for increasing energy efficiency:

Market rules should deliver appropriate investment incentives for generation, storage,

(53)

energy efficiency and demand response to meet market needs and thus ensure security

of supply while reflecting both the real internal and external costs as well as the

principle of sustainable development;

Market rules should allow for progress in research and development to be realized and

(54

used to the benefit of society;

With regard to balancing markets, efficient and non-distrotive price formation in the

procurement of balacing capacity and balancing energy requires that balacing capacity

does not set the price for balancing energy. This is without prejudice for the

disptaching systems using an integrated scheduling process according to the

[Commission Regulation XXX on establishing a guideline on electricity balancing].
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WV 714/2009 recital 31

10681/17
ANNEX

DGE 2B

BL/ns

25
EN



WV 714/2009 (adapted)

HAVE ADOPTED THIS REGULATION:

Chapter 1

[X> Subject matter, scope and definitions <X]

Article 1

Subject-matter and scope

This Regulation aims at:

4 new

(a) setting the basis for an efficient achievement of the objectives of the European Energy
Union and in particular the climate and energy framework for 2030 by enabling market
signals to be delivered for increased flexibility, sustainability, decarbonisation and

innovation;

: COM/2014/015 final.
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(b) setting fundamental principles for well-functioning, integrated electricity markets, which
allow non-discriminatory market access for all resource providers and electricity
customers, empower consumers, enable demand response and energy efficiency, facilitate
aggregation of distributed demand and supply, and contribute to the decarbonisation of the
economy by enabling market integration and market-based remuneration of electricity

generated from renewable sources;

WV 714/2009 (adapted)

= new

(ca) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within
the internal market in electricity, taking into account the particular characteristics of national and
regional markets. This > includes <X] ssiHnwelee the establishment of a compensation
mechanism for cross-border flows of electricity and the setting of harmonised principles on cross-
border transmission charges and the allocation of available capacities of interconnections between

national transmission systems;

(db)facilitating the emergence of a well-functioning and transparent wholesale market with a high
level of security of supply in electricity. It provides for mechanisms to harmonise the rules for

cross-border exchanges in electricity.
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Article 2

Definitions

1. For the purpose of this Regulation, the definitions contained in Article 2 of Directive

200942/EC [recast of Directive 2009/72/EC as proposed by COM(2016) 864/2] etthe

=, in Article 2 of Regulation (EU) No 1227/2011 of the
European Parliament and of the Council’, in Article 2 of Commission Regulation (EU) No

543/2013% and in Article 2 of [Recast Renewable Energies Directive]< applysssith-the

2. X> In addition, <X] tEhe following definitions shall apply:

(a) ‘regulatory authorities’ means the regulatory authorities referred to in Article 5735(1) of

[recast of Directive 2009/72/EC as proposed by COM(2016) 864/2] Direetie200972EC:

(b) ‘cross-border flow’ means a physical flow of electricity on a transmission network of a
Member State that results from the impact of the activity of producers and/or

X> customers <X] eensumesrs outside that Member State on its transmission network;

Regulation (EU) No 1227/2011 of the European Parliament and of the Council of

25 October 2011 on wholesale energy market integrity and transparency (OJ L 326,
8.12.2011, p. 1).

Commission Regulation (EU) No 543/2013 of 14 June 2013 on submission and publication
of data in electricity markets and amending Annex I to Regulation (EC) No 714/2009 of the
European Parliament and of the Council (OJ L 163, 15.6.2013, p. 1).
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(©) ‘congestion’ means a situation in which = all requests from market participants to trade

between [twe-biddingzenes] network areas cannot be accommodated because they would

significantly affect the physical flows on network elements which cannot accommodate

those flows < an=

&(d) ‘new interconnector’ means an interconnector not completed by 4 August 2003z

U new

(e) 'structural congestion' means congestion in the transmission system that is predictable, is
geographically stable over time, and is frequently reoccurring under normal power system

conditions;
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(H) 'market operator' means an entity that provides a service whereby the offers to sell
electricity are matched with bids to buy electricity;

(2) 'nominated electricity market operator' or NEMO’ means a market operator designated by
the competent authority to perform tasks related to single day-ahead or single intraday
coupling;

(h) 'value of lost load' means an estimation in € MWh, of the maximum electricity price that
customers are willing to pay to avoid an outage;

(1) 'balancing' means all actions and processes, in all timelines, through which transmission
system operators ensure, in a continuous way, maintenance of the system frequency within
a predefined stability range and compliance with the amount of reserves needed with
respect to the required quality;

) 'balancing energy' means energy used by transmission system operators to perform
balancing;

(k) 'balancing service provider' means a market participant providing either or both balancing
energy and balancing capacity to transmission system operators;

Q) 'balancing capacity' means a volume of capacity that a balancing service provider has
agreed to hold to and in respect to which the balancing service provider has agreed to
submit bids for a corresponding volume of balancing energy to the transmission system
operator for the duration of the contract;
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(m) 'balance responsible party' means a market participant or its chosen representative
responsible for its imbalances in the electricity market;

(n) 'imbalance settlement period' means the time unit for which the imbalance of the balance
responsible parties is calculated;

(o) 'imbalance price' means the price, be it positive, zero or negative, in each imbalance
settlement period for an imbalance in each direction;

(p) 'imbalance price area' means the area in which an imbalance price is calculated;

Q) '‘prequalification process' means the process to verify the compliance of a provider of
balancing capacity with the requirements set by the transmission system operators;

(r) 'reserve capacity' means the amount of frequency containment reserves, frequency
restoration reserves or replacement reserves that needs to be available to the transmission
system operator;

(s) 'priority dispatch' means in self-dispatch model systems the dispatch of power plants on
the basis of criteria different from the economic order of bids and, in central dispatch
model systems, also from network constraints, giving priority to the dispatch of particular
generation technologies;
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(t) 'capacity calculation region' means the geographic area in which the coordinated capacity

calculation is applied;

(u) 'capacity mechanism' means an administrative measure to ensure the achievement of the

desired level of resource adequacy [seeurity-efsupphy} by remunerating resources for

their availability not including measures relating to ancillary services;

Hw
aresettedatthevatte-ofHostload: |

(W) ‘high-efficiency cogeneration’ means cogeneration meeting the criteria laid down in Annex
II of Directive 2012/27/EU of the European Parliament and of the Council;

(%) ‘demonstration project’ means a project demonstrating a technology as a first of its kind in
the Union and representing a significant innovation that goes well beyond the state of the
art.

] Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on
energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC (OJ L 315, 14.11.2012, p. 1).
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(aa)

'market participant' means a natural or legal person, who is buying or selling

electricity, demand response or storage services, including the placing of orders to

trade, in one or more electricity markets including balancing energy markets.

'redispatchingl' means a measure activated by one or several system operators by

altering the generation and/or load pattern in order to change physical flows in the

transmission system and relieve a physical congestion.

'countertrading' means a exchange initiated by system operators between two

(bb)

network areas to relieve physical congestion.

'power generating facility' means a facility that converts primary energy into

(co)

electrical energy and which consists of one or more power generating modules

connected to a network at one or more connection points.

'central dispatching model' means a scheduling and dispatching model where the

generation schedules and consumption schedules as well as dispatching of power

oenerating facilities and demand facilities, in reference to dispatchable facilities, are

determined by a TSO within the integrated scheduling process.

! Definition included in Commission Regulation (EU) No 543/2013
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Chapter I1

General rules for the electricity market

Article 3

Principles regarding the operation of electricity markets

1. Member States, national regulatory authorities, transmission system operators, distribution
system operators, and market operators shall ensure that electricity markets are operated in
accordance with the following principles:

(a) prices shall be formed based on demand and supply;

(b) actions which prevent price formation on the basis of demand and supply or constitute a
disincentive to the development of more flexible generation, low carbon generation, or
more flexible demand shall be avoided;

(c) customers shall be enabled to benefit from market opportunities and increased competition
on retail markets;

(d) market participation of consumers and small businesses shall be enabled by aggregation of
generation from multiple generation facilities or load from multiple demand facilities to
provide joint offers on the electricity market and be jointly operated in the electricity
system, subject to compliance with EU treaty rules on competition;

10681/17 BL/ns 34

ANNEX DGE 2B EN



HH

(2) barriers to cross-border electricity flows and cross-border transactions on electricity
markets and related services markets shall be avoided;

(h) market rules shall provide for regional cooperation where effective;

(1) all generation, storage and demand resources shall participate on equal footing in the
market, unless otherwise provided for in the EU law;

)] all producers shall be directly or indirectly responsible for selling the electricity they
generate;

o

Q) market rules shall enable the efficient dispatch of generation assets and demand response;

(m) market rules shall allow for entry and exit of electricity generation and electricity supply
undertakings based on their assessment of the economic and financial viability of their
operations;
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(n)

long-term hedging opportunities, which allow market participants to hedge against price
volatility risks on a market basis, and [eliminate} mitigate uncertainty on future returns on
investment shall be tradable on exchanges in a transparent manner subject to compliance

with EU treaty rules on competition.

market participants have a right to obtain access to the transmissin and distribution

networks on objective, transparent and non--discriminatory terms.

Article 4

Balancinge responsibility

All market participants [shal-aimforsystem-balanee-and} shall be financially responsible

for the imbalances they cause in the system. They shall either be balance responsible
parties or contractually delegate their responsibility to a balance responsible party of their

choice. Market rules shall incentivise all market participants to aim for system

balance.

Member States may provide for derogation from the financial responsibility of

imbalances [balanecerespensibility] in respect of:

(a) demonstration projects for emerging technologies as defined in Article 66 and 67

of the Commission Regulation (EU) 2016/631;

(b) power generating facility, using renewable energy sources or high-efficiency

cogeneration with an total installed electricity capacity of less than [5064250 kW;
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(c) installations benefitting from support approved by the Commission under Union
State aid rules pursuant to Articles 107 to 109 TFEU, and commissioned prior to
[OP: entry into force]. Member States may, subject to Union state aid rules,

incentivize market participants which are fully or partly exempted from balancing

responsibility to accept full balancing responsibility. [against-apprepriate
compensation. |

2a. When a Member State chooses to provide a derogation according to Article 4 (2), they

need to ensure that the financial responsibilities of imbalances are fulfilled by another

party.

3. For power generating facilities comissioned after 1 January 2026, point (b) of paragraph

2 shall apply only to renewable energy sources or high-efficiency cogeneration with an

total installed electricity capacity of less than [256} 50" kW.

Article 5

Balancing market

' RES directive Art 17 to be checked for consistiency
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Balancing markets, including prequalification processes, shall be organised in such a

way as to:

(a) ensure effective non-discrimination between market participants taking account of

the different technical needs of the system, a transparent and technologically

neutral definition of services and their transparent, market based procurement

(b) ensure access to all prequalified market participants, be it individual or through

aggregation;

(c) respect the need to accommodate increasing shares of variable generation as

well as increased demand responsiveness and the advent of new technologies.

Balancing energy shall be procured separately from balancing capacity except in case of a

central dispatching model. The price of balancing energy shall not be pre-determined

in a contract of balancing except where an exemption is applied in accordance with

paragraph 6 of Article 16 of the [Commission Regulation XXX on establishing a

guideline on electricity balancing]. Procurement processes shall be transparent while at

the same time respecting confidentiality.

Balancing markets shall ensure operational security whilst allowing for maximum use and
efficient allocation of cross-zonal capacity across timeframes in accordance with Article

15.
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[Marginal-prieing-shall be-used-for] Tthe settlement of balancing energy shall be based on

marginal pricing. Market participants shall be allowed to bid as close to real time as

possible, and [atleast-after] balancing energy gate closure times shall not be before the

intraday cross-zonal gate closure time determined in accordance with Article 59 of

Commission Regulation (EU) 2015/1222". Transmission system operator applying a

central dispatching model may define additional rules in accordance with paragraph

six Article 24 of the [Commission Regulation (EU) 2017/XXX on establishing a

ouideline on electricity balancing]

The imbalances shall be settled at a price that reflects the real time value of energy and

shall be calculated in accordance with Title V [Commission Regulation (EU)

2017/XXX on establishing a guideline on electricity balancing].

Each imbalance price area should be equal to a bidding zone, except for central

dispatching model.

The sizing of reserve capacity shall be performed at regienal-evel in accordance with
point 7 of Annex 1. [Regional- Operational-Centres] Regional Security Coordinators [+]

shall support transmission system operators in determining the amount of balancing

capacity that needs to be procured in accordance with point 8 of Annex I.

1 Commission Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on
capacity allocation and congestion management (OJ L 197, 25.7.2015, p. 24).
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The procurement of balancing capacity shall be performed by the transmission system

operators and facilitated on a regional level in accordance with point 8 of Annex I. The

procurement shall be based on a primary market and organised in such a way as to be non-
discriminatory between market participants in the prequalification process individually or

through aggregation. The allocation of cross-zonal capacity for the exchange of

balancing capacity or sharing of reserve shall be limited to 5% of the available

capacity for the exchange of energy of the previous relevant calendar vear between

the respective bidding zones.

The procurement of upward balancing capacity and downward balancing capacity shall be

carried out separately, exept in cases defined in paragraph three of Article 32 of the

[Commission Regulation (EU) 2017/XXX on establishing a guideline on electricity

balancing]. To the extent possible, and at least for a minimum of [75] % of the

balancing capacity, Fthe contracting of balancing capacity shall be performed for not

longer than one day before the provision of the balancing capacity and the contracting

period shall have a maximum of one day. The contracting of the remaining part of the

balancing capacity shall be performed for a maximum of one month in advance of the

provision of balancing capacity and the contracting period of the remaining part of

balancing capacity shall have a maximum period of one month.

On the request of the transmission system operator the national regulatory authority

may lower the threshold refered to in paragraph 9 to [60]% provided that such

decision will be limited in time, and the posititve effects in terms of lowering of costs

for consumers will exceed the negative impacts on the market. The request shall

include:
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specification of the time period during which the exemption would apply;

(b) specification of the volume of balancing capacity for which the exemption would

apply;

(c) analysis of the impact of such an exemption on the participation of balancing

resources: and

(d) justification for the exemption demonstrating that such an exemption would

lead to lower costs for consumers.

10. Transmission system operators shall publish, as soon as possible but not later than 30

minutes after [elese-te-} real-time, the information on the current system balance

[balaneingstate} of their [eontrol scheduling areas and the estimated [#nbalanceprice}

balancing energy prices.
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Article 6

Day-ahead and intraday markets

Transmission system operators and nominated electricity market operators shall jointly
organise the management of the integrated day-ahead and intraday markets based on
market coupling as set out in Regulation (EU) 2015/1222. Transmission system operators
and nominated electricity market operators shall cooperate at Union level or, where more
appropriate, on a regional basis in order to maximise the efficiency and effectiveness of
Union electricity day-ahead and intraday trading. The obligation to cooperate shall be
without prejudice to the application of the provisions of Union competition law. In their
functions relating to electricity trading, transmission system operators and nominated
electricity market operators shall be subject to regulatory oversight by regulators and the
Agency pursuant to Article 59 of [recast of Directive 2009/72/EC as proposed by
COM(2016) 864/2] and Articles 4 and 9 of [recast of Regulation (EC) No 713/2009 as
proposed by COM(2016) 863/2].

Day-ahead and intraday markets shall

(a) be organised in such a way as to be non-discriminatory;

(b) maximise the ability of all market participants to [eentribute-to-aveid-system]
manage their imbalances;
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(©)

(d)

(e)

®

maximise the opportunities for all market participants to participate in cross-[berder}

zonal trade as close as possible to real time across all bidding zones;

provide prices that reflect market fundamentals, including the real time value of

energy, and that market participants can rely on when agreeing on longer-term

hedging products;

ensure operational security whilst allowing for maximum use of transmission

capacity;

be transparent while at the same time respecting confidentiality and ensuring

trading occurs in an anonymous manner; and;

enstretradesareanonyhousand}

make no distinction between trades made within a bidding zone and across bidding

Zones.
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Article 7

Trade on day-ahead and intraday markets

Nominated electricity Mmarket operators shall allow market participants to trade energy

as close to real time as possible and at least up to the intraday cross-zonal gate closure time

determined in accordance with Article 59 of Regulation (EU) 2015/1222.

Nominated electricity Mmarket operators shall provide market participants with the

opportunity to trade in energy in time intervals at least as short as the imbalance settlement

period in both day-ahead and intraday markets.

Nominated electricity Mmarket operators shall provide products for trading in day-ahead

and intraday markets which are sufficiently small in size, with minimum bid sizes of 1
Megawatt [erdessd, to allow for the effective participation of demand-side response, energy

storage and small-scale renewables.

By 1 January 20251, the imbalance settlement period shall be 15 minutes in all control
arcas unless a derogation has been granted by a regulatory authority in accordance

with Article 62(2)(d) of Commission Regulation (EU) 2017/XXX [Balancing]. No

derogation shall apply after 1 January 2025.
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Article 8

Forward markets

In line with Regulation (EU) 2016/1719, transmission system operators shall issue long-
term transmission rights or have equivalent measures in place to allow for market
participants, [in-partiewlar} including owners of generation facilities using renewable

energy sources, to hedge price risks across bidding zone borders, unless an assessment of

the forward market performed by the competent regulatory authorities on the

bidding zone borders shows sufficient hedging opportunities in the concerned bidding

zones in accordance with Article 30 of Commission Regulation (EU) 2016/1719.

Long-term transmission rights shall be allocated in a transparent, market based and non-

discriminatory manner through a single allocation platform according to the provisions of

the Regulation (EU) 2016/1719. [Eeng-term-transmissionrights-shall-be-firm-and be
corable ! | . ]

Subject to compliance with treaty rules on competition, market operators shall be free to
develop forward hedging products including for the long-term to provide market
participants, in particular owners of generation facilities using renewable energy sources,
with appropriate possibilities to hedge financial risks from price fluctuations. Member
States shall not restrict such hedging activity to trades within a Member State or bidding

zone.
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Article 9

{Price Restrietionsf Technical bidding limits

1. Balancing energy prices, including bidding and clearing prices, shall not be subject to

a minimum limit. Theyre shall also be not subject to a maximum limit [efthe-whelesale

eleetrieity-price] unless it is set at the value of lost load as determined in accordance with

Nominated electricity market operators may apply limits on maximum and minimum

clearing prices for day-ahead and intraday timeframes in accordance with Articles 41 and

54 of Regulation (EU) 2015/1222. These limits shall take into account the value of lost

load. In the event that the set limits are, or are anticipated to be, reached, they shall be

raised for the following day.

3. Transmission system operators shall not take any measures with the aim of changing the

wholesale prices. [

i o]

4. National regulatory authorities or other competent authorities designated by Member

States shall identify policies and measures applied within their territory that could
contribute to indirectly restrict price formation, including limiting bids relating to the
activation of balancing energy, capacity mechanisms, measures by the transmission system
operators, measures intended to challenge market results or to prevent abuse of dominant

positions or inefficiently defined bidding zones.
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5. Where a national regulatory authority or other competent authority designated by

Member State has identified a policy or measure which could serve to restrict price
formation it shall take all appropriate actions to eliminate or, if not possible, mitigate the
impact on bidding behaviour. Member States shall provide a report to the Commission by
[OP: six months after entry into force] detailing the measures and actions they have taken

or intend to take.

Article 10

Value of lost load

l. By [OP: one year after entry into force] national regulatory authorities or other

competent authorities designated by Member States shall establish a single-estimate of

the Value of Lost Load (VoLL) for their territory, expressed in €/ MWh. That estimate shall
be [reported-to-the-Commission-and] made publically available. National regulatory

authorities or other competent authorities designated by Member States may establish

different estimates individually|- ¥elE} per bidding zone if they have several bidding

zones in their territory. In case a bidding zone consists of territories of more than one

member state, the concerned Member States shall establish a single VoLLL for that

bidding zone. In establishing VoLL, national regulatory authorities or other competent

authorities designated by Member States shall apply the methodology developed

pursuant to Article 19(5).

2. Member States shall update their estimate at least every five years.
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(a)

(b)

Article 11

Dispatching of generation and demand response

Dispatching of power generation facilities and demand response shall be non-

discriminatory, transparent and, unless otherwise provided under Article 11 (2) to

Article 11 (4), market based. [anless-otherwise-provided-underparagraphs2-to-4-}

priorityte] Without prejudice to Union State aid rules pursuant to Articles 107 to 109
TFEU Member States may provide for electricty generated [#stallatiens] using

renewable energy sources or high-efficiency cogeneration from small [generating

installations-or generatinginstallations] power generating facility or power generating

facility using emerging technologies to be granted priority dispatch to the following

extent:

[generating-installations| power generating facility using renewable energy sources or
high-efficiency cogeneration with an installed electricity capacity of less than [566} 250

kW; or

demonstration projects for emerging [innevative] technologies as defined in Article 66
and 67 of the Commission Regulation (EU) 2016/631.
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3. Where the total feapaeity} annual energy production of [generating-installations]| power
generating facility subject to priority dispatch under paragraph 2 is higher than 15 % of

the total [installed-generating-eapaeity]_annual electricity production in a Member State,

[point (a) of paragraph hal-applhy-only-to-addittonal- generatingmstalation

eapaeity-ofless-than2504W-—] this Member State may decide not to apply point (a) of

paragraph 2 to power generating facilities commissioned after 31 December of the

second vear after the year in which the threshold has been reached.

(Second paragraph of 3, moved as 3a below)

3a. For power generating facility commissioned as fErom 1 January 2026, point (a) of
paragraph 2 shall apply only to power generating facilities |generating-installations| using

renewable energy sources or high-efficiency cogeneration with an installed electricity

capacity of less than 250 kW[-erifthe-thresheld-under-the first sentence-of this-paragraph
has-beenreached,-ofless-than1251WH.

4. [Generatinginstallations] power generating facility using renewable energy sources or

high-efficiency cogeneration which have been commissioned prior to [OP: entry into

force] and have, when commissioned, been subject to priority dispatch under Article 15(5)
of Directive 2012/27/EU of the European Parliament and of the Council or Article 16(2) of
Directive 2009/28/EC of the European Parliament and of the Council® shall [remain
subjeet-to] continue to benefit from priority dispatch. Priority dispatch shall no longer be
applicable from the date where the [generating-installation} power generating facility is

subject to significant modifications, which shall be the case at least where a new

connection agreement is required or the generation capacity is increased.

] Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on
the promotion of the use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC (OJ L 140, 5.6.2009, p. 16).
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Priority dispatch shall not endanger the secure operation of the electricity system, shall not
be used as a justification for curtailment of cross-border capacities beyond what is
provided for in Article 14 and shall be based on transparent and non-discriminatory

criteria.

Article 12

Redispatching [end-ewrtailment)’

[Curtathment-or] Rredispatching of generation and redispatching of demand response shall

be based on objective, transparent and non-discriminatory criteria. It shall be open to all

generation technologies, storage and demand response, including operators located in

other Member States unless technically not feasible.

The resources [eurtatled-or] redispatched shall be selected amongst generation, storage or
demand facilities fsubmitting-offers-for-eurtatment-orredispatehing} using market-based

mechanisms and be financially compensated. Bids used for redispatching shall be

excluded from setting the price in other timeframes.

(Parts of 2, moved as 2a below)

Definition of redispatching includes curtailment
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Without prejudice to Union State aid rules pursuant to Articles 107 to 109 TFEU non-
market-based [eurtathment-or} redispatching of generation or redispatching of demand

response shall only be used where,:
(a) no market-based alternative is available,
(b) [where] that all available market-based resources have been used, or

(¢) [where} that the number of generation or demand facilities available in the area

where suitable generation or demand facilities for the provision of the service are

located is too low to ensure effective competition. [Fhe-provision-of market-based

The responsible system operators shall report at least once per year to the competent

regulatory authority on [eurtailment er} downward redispatching of power generating

facility generating-installations using renewable energy sources or high-efficiency
cogeneration and on measures taken to reduce the need for such [eurtatlment-or} downward

redispatching in the future. [Curtatlment-or redispatehing-of generatinginstallations-using

Subject to requirements relating to the maintenance of the reliability and safety of the grid,
based on transparent and non-discriminatory criteria defined by the competent national

authorities, transmission system operators and distribution system operators shall:
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(a)

guarantee the capability of transmission and distribution networks to transmit electricity
produced from renewable energy sources or high-efficiency cogeneration with minimum
possible [eurtatlment-or] redispatching. That shall not prevent network planning from
taking into account limited [eurtailment-or} redispatching where this is shown to be more

economically efficient and unless otherwise provided by a Member State in which

electricity from power generating facility using renewable energy sources or high-

efficiency cogeneration represents more than 50 % of annual gross final consumption

of electricity, does not exceed 5 % of installed capacities using renewable energy sources

or high-efficiency cogeneration in their area;

(b) take appropriate grid and market-related operational measures in order to minimise the
[eurtailment-or] downward redispatching of electricity produced from renewable energy
sources or high-efficiency cogeneration.

5. Where non-market-based downward redispatching er-eurtathment is used, the following
principles shall apply:

(a) [eeneratinginstallations] power generating facility using renewable energy sources
shall only be subject to downward redispatching or curtailment if no other alternative
exists or if other solutions would result in disproportionate costs or severe risks to
network security;

(b) electricity generated in a [generating-instalationsusing} high-efficiency
cogeneration shall only be subject to downward redispatching or curtailment if, other
than [eurtathment-or} downward redispatching of generating-installations power
generating facility using renewable energy sources, no other alternative exists or if
other solutions would result in disproportionate costs or severe risks to network
security;
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(d) downward redispatching [ereurtatment] under letters a [te} and b [e} shall be duly
and transparently justified. The justification shall be included in the report under

paragraph 3.

6. Where non-market based [eurtatlment-er redispatching is used, it shall be subject to
financial compensation by the system operator requesting the [eurtattment-or}

redispatching to the [ewner] operator of the [eurtated-or} redispatched generation or

demand facility except in the case of generators accepting non-firm connections.

Financial compensation shall at least be equal to the highest of the following elements:

(a) additional operating cost caused by the [eurtatment-or} redispatching, such as additional
fuel costs in case of upward redispatching, or backup heat provision in case of downward

redispatching or curtailment of [generating-tnstallations] power generating facility using

high-efficiency cogeneration;

[90-%-efthen} Net revenues from the sale of electricity on the day-ahead market that the
generating or demand facility would have generated without the [eurtattment-or}
redispatching request. Where financial support is granted to generating or demand facilities
based on the electricity volume generated or consumed, lost financial support shall be

deemed part of the net revenues.
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Chapter 111

Network access and congestion management

SECTION 1

CAPACITY ALLOCATION

Article 13

Definition of bidding zones

Bidding zone borders shall be based on [feng-term], structural congestions in the
transmission network and bidding zones shall not contain such congestions. The
configuration of bidding zones in the Union shall be designed in such a way as to

maximise economic efficiency and cross-border trading opportunities while maintaining

security of supply.
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3. In order to ensure an optimal bidding zone definition in [elosebinterconneeted-areas], a

bidding zone review shall be carried out. That review shall include analysis of the
different configurations of bidding zones in a coordinated manner with the involvement of
affected stakeholders from all affected Member States, following the process in accordance
with Articles 32 to 34 of Regulation (EU) 2015/1222. Based on the proposal from the
concerned transmission system operators, tFhe Agency shall [appreve-and-mayrequest
amendments-to] decide on the methodology and assumptions that will be used in the

bidding zone review process as well as the alternative bidding zone configurations

considered.

4. The transmission system operators participating in the bidding zone review shall submit a
proposal to the Commission regarding whether to amend or maintain the bidding zone

configuration. Based on that proposal, the Commission shall for a maximum of three

months consult with all affected Member States. Following the consultation, the

Commission shall adopt a decision whether to amend or maintain the bidding zone

configuration, /no later than 6 months after entry into force of this Regulation, specific
date to be inserted by OP] or by [six} nine months after the conclusion of the bidding zone
[eenfiguration] review launched in accordance with points (a), (b) or (c) of Article 32(1)
of Regulation (EU) 2015/1222, whichever comes later.

5. The decision referred to in paragraph 4 shall be based on the result of the bidding zone
review and the transmission system operators' proposal concerning its maintenance or

amendment and the views of the affected member States and Capacity Calculation

Region. The decision shall be justified, in particular as regards possible deviations from

the result of the bidding zone review.

6. Where further bidding zone reviews are launched under Article 32(1)(a), (b) or (c) of
Regulation (EU) 2015/1222 the Commission shall follow the procedure outlined in

Article 34 of Regulation (EU) 2015/1222 and may adopt a decision within [six] nine

months of the conclusion of that bidding zone review.
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7. The Commission shall consult relevant stakeholders on its decisions under this Article

before they are adopted.

8. The Commission decision shall specify the date of implementation of a change. That
implementation date shall balance the need for expediency with practical considerations,

including forward trade of electricity and shall not be less than 12 months after the

decision is published unless otherwise agreed with the relevant Member States. The

Commission may define appropriate transitional and/or arrangements as part of its

decision.

WV 714/2009 (adapted)

= new

Article 14

General principles of > capacity allocation and <X] congestion management

1. Network congestion problems shall be addressed with non-discriminatory market-based
solutions which give efficient economic signals to the market participants and transmission
system operators involved. Network congestion problems shall preferentially be solved
with non-transaction based methods, i.e. methods that do not involve a selection between
the contracts of individual market participants. = When taking operational measures to
ensure that its transmission system remains in the normal state, the transmission system
operator shall take into account the effect of those measures on neighbouring control areas
and coordinate such measures with other affected transmission system operators as

provided for in Regulation (EU) 1222/2015. <=
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Transaction curtailment procedures shall only be used in emergency situations where the
transmission system operator must act in an expeditious manner and re-dispatching or
countertrading is not possible. Any such procedure shall be applied in a non-discriminatory
manner. Except in cases of force majeure, market participants who have been allocated

capacity shall be compensated for any curtailment.

Unless otherwise provided in paragraphs 7, 7a and 8, tFhe maximum capacity of the

interconnections and/or the transmission networks affectinged by cross-border [flows}
transactions shall be made available to market participants, complying with safety

standards of secure network operation. = After implementation of redispatching and

countertrading cost sharing methodology in accordance with Article 74 of
Commission Regulation (EU) 2015/1222 and Article 76 of Commission Regulation
(EU) 2017/XYZZ cCounter-trading and redispatch, including cross-border redispatch,
shall be used to maximise available capacities [unlessitis-demonstrated-thatitisnet

beneficial o offici Unionlevel] &

{ new

Capacity shall be allocated only by means of explicit capacity auctions or implicit auctions
including both capacity and energy. Both methods may coexist on the same
interconnection. For intra-day trade_continuous trading shall be used which may be

complemented by auctions.
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5. In _case of congestion, tFhe valid highest value bids for network capacity, whether

implicit or explicit, offering the highest value for the (scarce) transmission capacity in

a given timeframe, shall be successful. Other than in the case of new interconnectors which
benefit from an exemption under Article 7 of Regulation (EC) No 1228/2003, Article 17
Regulation 714/2009 or Article 59, establishing reserve prices in capacity-allocation

methods shall not be allowed.

6. Capacity shall be freely tradable on a secondary basis, provided that the transmission
system operator is informed sufficiently in advance. Where a transmission system operator
refuses any secondary trade (transaction), this shall be clearly and transparently
communicated and explained to all the market participants by that transmission system

operator and notified to the regulatory authority.

7. Transmission system operators shall not limit the volume of interconnection capacity to be
made available to [ether} market participants in order to solve congestion inside their own

bidding zone [eontrelarea} or as a means of managing flows [en-a-berderbetweentwe

ontro a obcerved-even 1thao . N on L a flo ovzZe ontro
O o1 cl OO Avie v VvV ottt Y l cl 48 vy O ay O-vv OV O O1—

leaving and re-entering a

bidding zone without being scheduled.

(Part of 7, moved as 7a below)
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Upon request by a transmission system operator and subject to the coordination

procedure set out in this paragraph, the relevant regulatory authority may grant a

derogation from [the-first subparagraph] paragraph 7 where it is necessary for

maintaining operational security or where a socio-economic cost benefit analysis,

including cross-border effects, shows that the related costs are expected to be higher

than benefits . Such a derogation, which may not relate to curtailment of already allocated
capacities pursuant to paragraph 5, shall be limited in time, strictly limited to what is
necessary, and avoid discrimination between internal and cross-zonal exchanges. Before
granting a derogation, the relevant regulatory authority shall consult the regulatory
authorities of other Member States forming part of an affected capacity calculation region.
In case a regulatory authority disagrees with the proposed derogation, the Agency shall
decide on the derogation pursuant to Article 6(8)(a) [recast of Regulation (EC) No
713/2009 as proposed by COM(2016) 863/2]. The justification and reasons for the
derogation shall be published. Where a derogation is granted, the relevant transmission
system operators shall develop and publish a methodology and projects that shall provide a
long-term solution to the issue that the derogation seeks to address. The derogation shall

expire when the time limit is reached or, once the solution is applied, whichever is earlier.

L

WV 714/2009

Market participants shall inform the transmission system operators concerned a reasonable
time in advance of the relevant operational period whether they intend to use allocated
capacity. Any allocated capacity that will not be used shall be reattributed to the market, in

an open, transparent and non-discriminatory manner.
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i€

Transmission system operators shall, as far as technically possible, net the capacity
requirements of any power flows in opposite direction over the congested interconnection
line in order to use that line to its maximum capacity. Having full regard to network

security, transactions that relieve the congestion shall never be denied.

10.

I new

The financial consequences of failure to honour obligations associated with the allocation
of capacity shall be attributed to those who are responsible for such a failure. Where
market participants fail to use the capacity that they have committed to use, or, in the case
of explicitly auctioned capacity, fail to trade on a secondary basis or give the capacity back
in due time, they shall lose the rights to such capacity and pay a cost-reflective charge. Any
cost-reflective charges for the non-use of capacity shall be justified and proportionate. If a
transmission system operator does not fulfil its obligation, it shall be liable to compensate
the market participant for the loss of capacity rights. Consequential losses shall not be
taken into account for that purpose. The key concepts and methods for the determination of
liabilities that accrue upon failure to honour obligations shall be set out in advance in
respect of the financial consequences, and shall be subject to review by the relevant

national regulatory authority or authorities.

When allocating costs of remedial actions between transmission system operators,

regulators shall analyse to what extent flows leaving and re-entering a bidding zone

without being scheduled contribute to the congestion between two bidding zones

observed, and allocate the costs in proportion to the contribution to the congestion.
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Article 15

Allocation of cross-zonal capacity across timeframes

Transmission system operators shall recalculate available cross-zonal capacity at least after
day-ahead and after intraday cross-zonal gate closure times. Transmission system operators
shall allocate the available cross-zonal capacity plus any remaining cross-zonal capacity
not previously allocated and any cross-zonal capacity released by physical transmission

right holders from previous allocations in the next cross-zonal capacity allocation process.

When cross-zonal capacity is available after the intraday cross-zonal gate closure time,
transmission system operators shall use the cross-zonal capacity for the exchange of

balancing energy or for operating the imbalance netting process.

Transmission system operators shall use the methodologies developed in network codes
and guidelines on balancing, where applicable, to allocate cross-zonal capacity for the

exchange of balancing capacity or sharing of reserves pursuant to Article 5(4) and (7).

Transmission system operators shall not increase the reliability margin calculated pursuant
to Regulation (EU) 2015/1222 due to the exchange of balancing capacity or sharing of

reserves.
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WV 714/2009 (adapted)

= new

SECTION 2

X> NETWORK CHARGES AND CONGESTION INCOME <XI

Article 16

Charges for connection and access to networks

1. Charges applied by network operators for access to networks = , including charges for
connection to the networks, charges for use of networks, and, where applicable, charges for
related network reinforcements, <= shall be transparent, take into account the need for
network security = and flexibility < and reflect actual costs incurred insofar as they
correspond to those of an efficient and structurally comparable network operator and are
applied in a non-discriminatory manner. = [Ia-particular;} Without prejudice to Article
15(1) and (6) and the criteria in Annex XI of Directive 2012/27/EU they shall in

particular be applied in a way which does not discriminate between production connected
at the distribution level and production connected at the transmission level, either

positively or negatively. They shall not unduly discriminate either positively or

negatively against energy storage and shall not create disincentives for participation in
demand response. Without prejudice to paragraph 3, <= tFhose charges shall not be

distance-related.
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I new

Tariffs methodologies shall [grant] reflect appropriate incentives to transmission and

distribution system operators, The allowed revenues to be recovered through

distribution and transmission tariffs shall reflect appropriate incentives to

transmission and distribution system operators over both the short and long term, to

increase efficiencies, including energy efficiency, foster market integration [and} security

of supply, and support investments and [therelatedresearch-aetivities} facilitate

innovation.

i

(b)

WV 714/2009 (adapted)

= new

Where appropriate, the level of the tariffs applied to producers and/or consumers shall
provide locational signals at X> Union XI-Cemmunity level, and take into account the

amount of network losses and congestion caused, and investment costs for infrastructure.

When setting the charges for network access, the following shall be taken into account:

payments and receipts resulting from the inter-transmission system operator compensation

mechanism;

actual payments made and received as well as payments expected for future periods of

time, estimated on the basis of past periods.
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n

£

Setting the charges for network access under this Article shall be without prejudice to

charges en-deela a1 aredmperts-resulting from congestion management

)

referred to in Article 14

There shall be no specific network charge on individual transactions for = cross-[berder]

zonal trade < deelaredtransits-of electricity.

I new

Distribution tariffs shall reflect the cost of use of the distribution network by system users
including active customers, and may be differentiated based on system users' consumption
or generation profiles. Where Member States have implemented the deployment of smart

metering systems, [regtlatory-authorities-may-introduee] time differentiated network tariffs

may be introduced, reflecting the use of the network, in a transparent and foreseeable way

for the consumer.

and-inelude-all relevantcosts-in-distribution-tariffs-and-intreduee} Distribution tarrifs may
include performance targets in order to incentivise distribution system operators [to-raise

efficiencies;neludingenergy-efficieneyin-their networks| to operate their networks as

efficiently as possible.

By [OP: please add specific date — three months after entry into force] the Agency shall
provide a best practice report [recommendation-addressed-to-regulatory-authorities| on

the-progressive convergence of transmission and distribution tariff methodologies. That

recommendation shall address at least:
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(a) the ratio of tariffs applied to producers and to consumers;

(b) the costs to be recovered by tariffs;

() time differentiated network tariffs;

(d) locational signals;

(e) the relationship between transmission and distribution tariffs, including principles relating

to non-discrimination;
(H) methods to ensure transparency in the setting and structure of tariffs;
(2) groups of network users subject to tariffs, including tariff exemptions.]

The Agency shall update its report at least once every two vears.
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Article 17

Congestion income

Congestion-management procedures associated with a pre-specified timeframe may
generate revenue only in the event of congestion which arises for that timeframe, except in
the case of new interconnectors which benefit from an exemption under Article 7 of
Regulation (EC) No 1228/2003, Article 17 of Regulation (EC) No 714/2009 or Article 59.
The procedure for the distribution of those revenues shall be subject to review by the
regulatory authorities and shall neither distort the allocation process in favour of any party

requesting capacity or energy nor provide a disincentive to reduce congestion.

2.6 Any

WV 714/2009 (adapted)

= new

revenues resulting from the allocation of interconnection X> capacity <XI shall be used for

the following purposes:

(2)

(b)

guaranteeing the actual availability of the allocated capacity including firmness

compensation; aadtler

maintaining or increasing interconnection capacities through network investments, in

particular in new interconnectors and internal lines which are listed in Ten Years

Network Development Plan of ENTSOE as being relevant to reduce interconnector

congestion, as well as cross-border remedial actions such as redispatch and counter-

trading.

(Part of 2(b), moved as 2a below)
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If a socio-economic cost-benefit analysis demonstrates that the revenues cannot be

efficiently used for the purposes set out in points (a) aadtor (b) of [thefirstsubjparagraph
2, = they shall be placed on a separate internal account line for future use on these

purposes or may be used, subject to approval by the regulatory authorities of the

Member States concerned, as income to be taken into account by the regulatory

authorities when approving the methodology for calculating network tariffs and/or

fixing network tariffs.

{ new

The use of revenues in accordance with points (a) and (b) of paragraph 2 shall be subject to

a methodology proposed by the tranmission system operators [the-Ageney} and
approved by the Agency [the-Commission—The-Ageney'sproposal-shall be-submitted-to

.. '
o Ataakaa a a alaWa%/a Ja a 2 ok /a Jaa “ -

meoenths-] The tranmission system operators shall submit the proposal to the Agency

by [OP: 12 months after entry into force] and the Agency shall decide on it within six

months .
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(Part of 3, moved as 3a below)

3a The methodology shall detail as a minimum the conditions under which the revenues [ean

be-used-for} are deemed to have fulfilled the objectives expressed in points (a) and (b)

of paragraph 2, the main elements to cover in a cost benefit analysis of the social

welfare benefits of further interconnection, [and} the conditions under which, and for

how long, they may be placed on a separate internal account line for future use on those

purposes or taken into account for calculation of network tariffs.
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Transmission system operators shall clearly establish beforehand how any congestion
income will be used, and report on the actual use of that income. On an annual basis, and
by 31 [Faly} January each year, the national regulatory authorities shall publish a report
setting out the amount of revenue collected for the 12-month period ending on 361 [June}

December of the [same} previous calendar year and how that revenue was used,

including the specific projects the income has been used for or the amount placed on a

separate account line or the amount that has been used when calculating network

tariffs, together with verification that that use complies with this Regulation and the

methodology developed pursuant to paragraph 3. In such cases where some of the

congestion revenues are used when calculating network tariffs, the report shall set out

how the TSOs fulfilled the priority objectives in Article 2.
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Chapter IV

Resource adequacy

Article 18

Resource adequacy

1. Member States shall monitor resource adequacy within their territory and contribute to

[based-en} the European resource adequacy assessment pursuant to Article 19

2. Where the European resource adequacy assessments identifiesy a resource adequacy

concern Member States shall identify any regulatory distortions or system bottlenecks that

caused or contributed to the emergence of the concern.

3. Member States shall publish_roadmap with a concrete a timeline for adopting measures to
eliminate any identified [regtlatory-distertions} issues. When addressing resource adequacy

concerns Member States shall in particular take into account the principles defined in

Article 3 and consider removing regulatory distortions, enabling scarcity pricing via free

price formation, developing interconnection, allowing for undistorted market access for

all market participants including energy storage; and demand side measures and energy

efficiency.
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WV 714/2009 (adapted)

= new

Article 19

22 European resource adequacy assessment <X/

4.1.- The European = resource adequacy assessment <

ph=3 shall cover the overall adequacy of the electricity system to
supply current and projected demands for electricity = for a ten-year period from the date of

that assessment, in a yearly resolution and taking into account the national contributions

I new

2. By [OP: six months after entry into force of this Regulation], the ENTSO for Electricity
shall submit to the Agency a draft methodology for the European resource adequacy

assessment based on the principles provided for in paragraph 4.

3. Transmission system operators shall provide the ENTSO for Electricity with the data it
needs to carry out, [every-year;} the European resource adequacy assessment. The ENTSO

for Electricity shall carry out the assessment every year. Generators and other market

participants shall provide transmission system operators with data regarding

expected utilization of the generation resources, considering the availability of

primary resources and appropriate scenarios of projected demand and supply.
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4. The European resource adequacy assessment shall be based on a methodology which shall
ensure that the assessment:

(a) is carried out on each respective bidding zone level covering at least all Member States
and taking appropriately into account the conditions and specificities at the Member
State level;

(b) is based on appropriate scenarios of projected demand and supply including an economic
assessment of the likelihood of retirement, new-build of generation assets and measures to
reach energy efficiency targets and appropriate sensitivities on wholesale prices and carbon
price developments;

(c) appropriately takes account of the contribution of all resources including existing and
future generation, energy storage, demand response, and import and export possibilities
and their contribution to flexible system operation;

(d) anticipates the likely impact of the measures referred in Article 18(3);

(e) includes scenarios without and with existing or planned capacity mechanisms;

(H is based on a market model using, where applicable, the flow-based approach;

(2) applies probabilistic calculations;

(h) applies at least the following indicators:

- "expected energy not served", and

— "loss of load expectation";
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(1) identifies the sources of possible resource adequacy concerns, in particular whether it is a
network or a resource constraint, or both.

(1)) Ensuring that national properties of resources (e.g. generation, demand flexibility.,
storage). including the availability of primary resources, are properly taken into
consideration

5. By [OP: six months after entry into force of this Regulation], the ENTSO for Electricity
shall submit to the Agency a draft methodology for calculating:

(a) the value of lost load;

(b) the "cost of new entry" for generation, or demand response; and

(c) the reliability standard refered to in Article 20 [-expressed-as"expected-energynot

6. The proposals under paragraphs 2 and 5 for the draft methodology [and-the results-ofthe
Eurepeanresotrce-adequacy-assessment-underparagraph-3] shall be subject to prior
consultation and approval by the Agency under the procedure set out in Article 22.

Article 20
Reliability standard

1. When applying capacity mechanisms Member States shall have a reliability standard in
place indicating their desired level of security of supply in a transparent manner.

2. The reliability standard shall be set by the [rational regulatery-autherity] Member State
or a competent authority designated by the Member State based on the methodology
pursuant to Article 19(5).
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3. The reliability standard shall be calculated using at least the value of lost load and the cost
of new entry over a given timeframe and be expressed as '"expected energy not served"
and the "loss of load expectation".

4. The parameters determining the amount of capacity procured in the capacity mechanism
shall be approved by the Member State or another competent authority designated by
the Member State.|-national regulatoryauthority-}

Article 21
Cross-border participation in capacity mechanisms

1. Mechanisms other than strategic reserves shall be open to direct participation of capacity
providers located in another Member State [previded-there-is-anetwork-conneetion
between-that Member-State-and-the bidding zone-applying the-mechanism] pursuant to
the provisions of paragraph 2 of this Article.

2. Member States shall ensure that foreign capacity capable of providing [egquivalent
technieal performanee] contribution to the desired level of adequacy on the same
conditions as [te}-domestic capacities has the opportunity to participate in the same
competitive process as domestic capacity. Member States may apply following
requirements to the foreign capacity:

(a) the capacity is located in a bidding zone with a direct network connection
between that bidding zone and the bidding zone applying the mechanism,

(b) the capacity is not participating in another capacity mechanism for which the
capacity needs to be available.

10681/17 BL/ns 74

ANNEX DGE 2B EN



Member States shall not restrict capacity which is located in their territory from

participating in capacity mechanisms of other Member States.

Cross-border participation in market-wide capacity mechanisms shall not change, alter or
otherwise impact cross-zonal schedules and physical flows between Member States which

shall be determined solely by the outcome of capacity allocation pursuant to Article 14.

Capacity providers shall be subject to non-availability payments in case of non-

availability. In case capacity providers [shall-be-able-te-]| participate in more than one
mechanism for the same delivery period,—Fthey shall be subject to [-ren-avatability

payments-in-case-of non-avatabiity;-and-subjeette] two or more non-availability

payments where there is concurrent scarcity in two or more bidding zones where the

capacity provider is contracted.

[Regional Operational Centres] Regional Security Coordinators [+] established pursuant

to Article 32 shall annually calculate the maximum entry capacity available for the

participation of foreign capacity taking into account the expected availability of
interconnection and the likely concurrence of system stress between the system where the
mechanism is applied and the system in which the foreign capacity is located. A

calculation is required for each bidding zone border.

Member States shall ensure that the entry capacity referred to in paragraph 6 is allocated to

eligible capacity providers in a transparent, non-discriminatory and market-based manner.

Any difference in the cost of foreign capacity and domestic capacity arising through the

allocation referred to in paragraph 7 shall accrue to transmission system operators and be
shared between them according to the methodology referred in point (b) of paragraph 10 .
Transmission system operators shall use such revenues for the purposes set out in Article

172).
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o The transmission system operator where the foreign capacity is located shall:

(a) establish whether interested capacity providers can provide the technical
performance as required by the capacity mechanism in which the capacity provider
intends to participate and register the capacity provider in the registry as eligible
capacity providers.

(b) carry out availability checks [as-apprepriate.]

(c) Dbe notified by the respective capacity provider without delay about its
participation in foreign capacity mechanism

10. By [OP: twelve months after entry into force of this Regulation] the ENTSO for Electricity
shall submit to the Agency:

(a) amethodology for calculating the maximum entry capacity for cross-border
participation as referred to in paragraph 6;

(b) amethodology for sharing the revenues referred to in paragraph 8;

(c) common rules to carry out availability checks referred to in point (b) of paragraph 9;

(d) common rules to determine when a non-availability payment is due;

(e) terms of the operation of the registry as referred to in point (a) of paragraph 9;

() common rules to identify capacity eligible to participate as referred to in point (a) of
paragraph 9.

The proposal shall be subject to prior consultation and approval by the Agency under the
procedure set out in Article 22.
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11.

12.

13.

14.

The [Ageney] national regulatory authorities concerned shall verify whether the

capacities have been calculated in line with the methodology as referred to in point (a) of

paragraph 10.

National regulatory authorities shall ensure that cross-border participation in capacity
mechanisms is organised in an effective and non-discriminatory manner. They shall in
particular provide for adequate administrative arrangements for the enforcement of non-

availability payments across borders.

Allocated capacities as referred to in paragraph 7 shall be transferable between eligible
capacity providers. Eligible capacity providers shall notify any transfer to the registry as
referred to in point (a) of paragraph 9.

No later than [OP: two years after the entry into force of this Regulation] the ENTSO for
Electricity shall set up and operate the registry as referred to in point (a) of paragraph 9.
The registry shall be open to all eligible capacity providers, the systems applying the

mechanisms and their transmission system operators.

Article 22

Approval procedure

Where reference is made to this Article, the procedure set out in paragraphs 2 to 4 shall be

applicable to the approval of a proposal submitted by the ENTSO for Electricity.

Prior to submitting the proposal, the ENTSO for Electricity shall conduct a consultation
process involving all relevant stakeholders, national regulatory authorities and other

national authorities and shall take the results of a consultation process duly into

consideration.
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Within three months from the date of receipt, the Agency shall either approve the proposal
or amend it. In the latter case, the Agency shall consult the ENTSO for Electricity before
adopting the amended proposal. The adopted proposal shall be published on the Agency's

website at the latest three months after the date of receipt of the proposed documents.

The Agency may request changes to the approved proposal at any time. Within six months
from the request, the ENTSO for Electricity shall submit to the Agency a draft of the
proposed changes. Within a period of three months from the date of receipt of the draft, the

Agency shall amend or approve the changes and publish it on its website.

Article 23

Design principles for capacity mechanisms

To address residual concerns that cannot be eliminated by the measures pursuant to Article
18(3), Member States may introduce capacity mechanisms, subject to the provisions of this

Article and [te} without prejudice to the Union State aid rules.

Where a Member State wishes to implement a capacity mechanism, it shall consult on the
proposed mechanism at least with its electrically connected neighbouring Member States,

based on a comprehensive study on the possible effects on those Member States.

When a capacity mechanism is designed as a strategic reserve, resources in the

strategic reserve shall only be dispatched in case transmission system operators have

exhausted their balancing resources to establish an equilibrium between demand and

supply. During periods where resources in the strategic reserve were dispatched

imbalances in the market shall be settled at least at the value of lost load.
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Capacity mechanisms shall:

(a) not create unnecessary market distortions and not limit cross[--berderjzonal trade;

(b) be market-based;

(c) be open to participation of all resources in a technology neutral manner,

including participation of storage and demand response, that are capable of

providing the required technical performance:

(d) be temporary;

[

e) [Theamountefeapacity-committedinthe-mechanism-shall} not go beyond what is

necessary to address the concern.

Generation capacity for which a final investment decision has been made after [OP: entry

into force] operating for more than [X] hours per year shall only be eligible to

participate in a capacity mechanism if its emissions are below 550 gr CO2/kWh.

Generation capacity operating for more than [X] hours per year emitting 550 gr

CO2/kWh or more shall not be committed in capacity mechanisms 5 7 years after the entry

into force of this Regulation.

Where the European resource adequacy assessment has not identified a resource adequacy

concern, Member States shall not apply capacity mechanisms.

When designing capacity mechanisms, Member States shall include a provision

allowing for efficient phase-out of a capacity mechanism in case the European

resource adequaecy assessment proves that the adequacy concern is not present

anymore.
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Article 24

Existing mechanisms

Member States applying capacity mechanisms on [OP: entry into force of this Regulation] shall
adapt their mechanisms to comply with Articles 18, 21 and 23 of this Regulation within [7] vears

after entry into force of this Regulation.
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WV 714/2009 (adapted)

Chapter V

[X> Transmission system operation <Xl

Article 25

European network of transmission system operators for electricity

1. TAdransmission system operators shall cooperate at X> Union <Xl-Cemsaunity level through
the ENTSO for Electricity, in order to promote the completion and functioning of the internal
market in electricity and cross[--berderjzonal trade and to ensure the optimal management,
coordinated operation and sound technical evolution of the European electricity transmission

network.

4 new

2. In performing its functions under EU law, the ENTSO for Electricity shall [aetfor-the

oftransmission-system-operators;and-shall} contribute to the efficient and sustainable
achievement of the objectives set out in the policy framework for climate and energy
covering the period from 2020 to 2030, in particular by contributing to the efficient
integration of electricity generated from renewable energy sources and to increases in

energy efficiency while maintaining system security.
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WV 714/2009

= new

Article 26

Establishment of the ENTSO for Electricity

By3-Mareh20+E Tthe transmission system operators for electricity shall submit to the
Commission and to the Agency the draft statutes, a list of members and draft rules of
procedure, including the rules of procedures on the consultation of other stakeholders, of

the ENTSO for Electricity to be established.

Within two months of the day of the receipt, the Agency, after formally consulting the
organisations representing all stakeholders, in particular the system users, including
customers, shall provide an opinion to the Commission on the draft statutes, list of

members and draft rules of procedure.

The Commission shall deliver an opinion on the draft statutes, list of members and draft
rules of procedures taking into account the opinion of the Agency provided for in

paragraph 2 and within three months of the day of the receipt of the opinion of the Agency.

Within three months of the day of receipt of the Commission's = favourable <= opinion,
the transmission system operators shall establish the ENTSO for Electricity and adopt and

publish its statutes and rules of procedure.
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I new

5. The documents referred to in paragraph 1 shall be submitted to the Commission and to the
Agency in case of changes thereof or upon reasoned request of the Commission or of the
Agency. The Agency and the Commission shall deliver an opinion in accordance with

paragraphs 2 to 4.

WV 714/2009 (adapted)

= new

Article 278

Tasks of the ENTSO for Electricity

2Z:1. The ENTSO for Electricity ssay = shall < :

(a) elaborate network codes in the areas set out in paragraph-6 Article 55(1) with a view to

achieving the objectives set out in Article 254
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(b) > adopt and publish <X] a non-binding X> Union <Xl-Cesmsmunity-wide ten-year network
development plan, (> Union <Xl-Cesmmunity-wide network development plan), ineludinga

s every two years;

I new

(c) prepare and adopt proposals related to the European resource adequacy assessment pursuant to
Article 19(2), (3) and (5) and for the technical specifications for cross-border participation in

capacity mechanisms pursuant to Article 21(10);

WV 714/2009 (adapted)

£e (d) > adopt <X recommendations relating to the coordination of technical cooperation between

B Union <X-Cesmmunity and third-country transmission system operators;

I new

(e) adopt a framework for the cooperation and coordination between regional security
coordinators;

(H adopt a proposal defining the security coordinated [systemoperation} region covered by
each regional security coordinator [eperational-centred;

(f1) cooperate with distribution system operators.
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WV 347/2013 (adapted)

= new

& (g) O adopt XI common network operation tools to ensure coordination of network operation
in normal and emergency conditions, including a common incidents classification scale, and

research plans =, including the deployment of these plans through an efficient research programme

<. These tools shall specify inter alia:

(1) the information, including appropriate day ahead, intra-day and real-time information,
useful for improving operational coordination, as well as the optimal frequency for

the collection and sharing of such information;

(i1) the technological platform for the exchange of information in real time and where
appropriate, the technological platforms for the collection, processing and
transmission of the other information referred to in point (i), as well as for the
implementation of the procedures capable of increasing operational coordination

between transmission system operators with a view to such coordination becoming

Union-wide;

(ii1) how transmission system operators make available the operational information to other
transmission system operators or any entity duly mandated to support them to

achieve operational coordination, and to the Agency; and
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(iv) that transmission system operators designate a contact point in charge of answering

inquiries from other transmission system operators or from any entity duly mandated

as referred to in point (iii), or from the Agency concerning such information.

WV 714/2009 (adapted)

= new

=£&5 (h) B> adopt <X an annual work programme;
€8 (1) > adopt <XI an annual report;

(DEB B carry out and adopt <X] annual-surmme

outlooks B> pursuant to Article 9(2) [Regulation on risk preparedness as proposed by COM(2016)
862] Xl =

ton = seasonal < adequacy
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I new

2. The ENTSO for Electricity shall report to the Agency on shortcomings identified regarding
the establishment and performance of [Regional Operational Centres] Regional Security

Coordinators [+].

3. The ENTSO for Electricity shall publish the minutes of its Assembly, Board and
Committees meetings and provide the public with regular information on its decision-

making and activities.

WV 714/2009 (adapted)

= new

5= 4.-The annual work programme referred to in & (h) of paragraph 3 1 shall contain a list and
description of the network codes to be prepared, a plan on coordination of operation of the network,

and research and development activities, to be realised in that year, and an indicative calendar.

9.5.- The ENTSO for Electricity shall make available all information required by the Agency to
fulfil its tasks under Article 299(1). = Transmission system operators shall make available all

information required for the ENTSO for Electricity to fulfil its task under sentence 1. <=

62. Upon request of the Commission, the ENTSO for Electricity shall give its views to the

Commission on the adoption of the g&uidelines as laid down in Article 5738.
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Article 2846

Consultations

While preparing the = proposals pursuant to the tasks referred to in Article 27(1) <

3, the ENTSO for Electricity shall conduct
an extensive consultation process, at an early stage and in an open and transparent manner,
involving all relevant B> stakeholders <X] smasketpartieipants, and, in particular, the
organisations representing all stakeholders, in accordance with the rules of procedure
referred to in Article 26 $5. That consultation shall also involve national regulatory
authorities and other national authorities, supply and generation undertakings, system users
including customers, distribution system operators, including relevant industry
associations, technical bodies and stakeholder platforms. It shall aim at identifying the

views and proposals of all relevant parties during the decision-making process.
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All documents and minutes of meetings related to the consultations referred to in

paragraph 1 shall be made public.

Before adopting the = proposals pursuant to Article 27(1) < annus
; ; the ENTSO for Electricity shall

indicate how the observations received during the consultation have been taken into
consideration. It shall provide reasons where observations have not been taken into

account.

Article 29

Monitoring by the Agency

The Agency shall monitor the execution of the tasks referred to in Article 278(1), (2) and
(3) of the ENTSO for Electricity and report to the Commission.

The Agency shall monitor the implementation by the ENTSO for Electricity of network codes
elaborated under Article 55(14) € and

......... 1t A rtinla £ O A

snderAstiele-6(HH. Where the ENTSO for Electricity has failed to implement such network
codes, the Agency shall request the ENTSO for Electricity to provide a duly reasoned
explanation as to why it has failed to do so. The Agency shall inform the Commission of that

explanation and provide its opinion thereon.

The Agency shall monitor and analyse the implementation of the network codes and the
g6uidelines adopted by the Commission as laid down in Article 54(1) 6655, and their effect
on the harmonisation of applicable rules aimed at facilitating market integration as well as on
non-discrimination, effective competition and the efficient functioning of the market, and

report to the Commission.
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2. The ENTSO for Electricity shall submit the draft 3> Union <X]-Cesamunity-wide network
development plan, the draft annual work programme, including the information regarding
the consultation process, and the other documents referred to in Article 27(1) 83 to the

Agency for its opinion.

Within two months from the day of receipt, the Agency shall provide a duly reasoned opinion
as well as recommendations to the ENTSO for Electricity and to the Commission where it
considers that the draft annual work programme or the draft X> Union <X|-Cemmunits-wide
network development plan submitted by the ENTSO for Electricity do not contribute to non-
discrimination, effective competition, the efficient functioning of the market or a sufficient

level of cross-border interconnection open to third-party access.

WV 347/2013

Article 30

Costs

The costs related to the activities of the ENTSO for Electricity referred to in Articles 25 to 29 and
54 to 57 4te-12 of this Regulation, and in Article 11 of Regulation (EU) No 347/2013 shall be

borne by the transmission system operators and shall be taken into account in the calculation of

tariffs. Regulatory authorities shall approve those costs only if they are reasonable and appropriate.
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WV 714/2009

= new

Article 31

Regional cooperation of transmission system operators

1. Transmission system operators shall establish regional cooperation within the ENTSO for
Electricity to contribute to the activities referred to in Article 278(1), (2) and (3). In
particular, they shall publish a regional investment plan every two years, and may take
investment decisions based on that regional investment plan. = The ENTSO for Electricity
shall promote cooperation between transmission system operators at regional level
ensuring interoperability, communication and monitoring of regional performance in those

areas which are not yet harmonised at Union level. <

2. Transmission system operators shall promote operational arrangements in order to ensure
the optimum management of the network and shall promote the development of energy
exchanges, the coordinated allocation of cross-border capacity through non-discriminatory
market-based solutions, paying due attention to the specific merits of implicit auctions for

short-term allocations, and the integration of balancing and reserve power mechanisms.
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3. For the purposes of achieving the goals set in paragraphs 1 and 2 of this Article, the
geographical area covered by each regional cooperation structure may be defined by the
Commission, taking into account existing regional cooperation structures. Each Member
State shall be allowed to promote cooperation in more than one geographical area. = The
Commission is empowered to adopt [delegated] acts in accordance with Article 63

concerning the geographical area covered by each regional cooperation structure. < Fhae

- For that purpose, the Commission

shall consult the Agency and the ENTSO for Electricity.

I new

Article 32

Establishment and mission of [Regional-Operationat-Centres] Regional Security Coordinators [+]

1. By [OP: twelve months after entry into force], all transmission system operators of a

system operation region shall [ i i i

proposal for the establishment of Regional Security Coordinators [+] for approval by

the respective regulatory authorities.
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2. [Regtonal Operational- Centres] Regional Security Coordinators [+]shall be organised in

a legal form as referred to in Article 1 of Directive 2009/101/EC of the European

Parliament and of the Council.!

3. [Regional Operational Centres| Transmission system operators shall manage

electricity flows and ensure a secure, reliable and efficient electricity system in

accordance with applicable Union and national legislation. Regional Security

Coordinators [+] shall complement the role of transmission system operators by

performing [funetions] tasks of regional relevance assigned to them in accordance with

. ] Regional
Security Coordinators [+] shall take up their activities by 1 January 2025.

Article 33

| Geographical scope of regional operational centres

1. By [OP: six months after entry into force of this Regulation] the ENTSO for Electricity
shall submit to the Agency a proposal defining system operation regions covered by
regional operational centres, taking into account existing regional security coordinators, on

the basis of the following criteria:

(a) The grid topology, including the degree of interconnection and of interdependency of

the power systems in terms of flows;

] Directive 2009/101/EC of the European Parliament and of the Council of 16 September
2009 on coordination of safeguards which, for the protection of the interests of members and
third parties, are required by Member States of companies within the meaning of the second
paragraph of Article 48 of the Treaty, with a view to making such safeguards equivalent (OJ
L 258, 1.10.2009, p. 11).
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(b) the synchronous connection of the systems;
(c) the size of the region, which shall cover at least one capacity calculation region;
(d) the geographical optimization of balancing reserves.

2. Within three months of receipt, the Agency shall either approve the proposal defining the
system operation regions or propose amendments. In the latter case, the Agency shall
consult the ENTSO for Electricity before adopting the amendments. The adopted proposal
shall be published on the Agency's website. |

Article 34

Tasks of [Regional Operational-Centresf Regional Security Coordinators [+]

1. Each [regtonal-eperational-eentre] regional security coordinator shall perform all the

following [fanetions] tasks towards transmisison system operators in the system
operation region | where-estabhisheds and-Restonal Operationa-Centres—shatbpertormatdenst
the-feHowing tasksfunetions], set out in more detail in Annex I:

(a) coordinated capacity calculation in accordance with the methodologies developed

pursuant to Articles 21. 26, 29, and 30 of [Commission Regulation XXX

establishing a guideline on capacity allocation and congestion management];

(b) coordinated security analysis in accordance with the methodologies developed

pursuant to Articles 75 and 76 of [Commission Regulation XXX establishing a

guideline on electricity transmission system operation];
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(©)

(d)

(da)

creation of common system models in accordance with the methodologies and

procedures developed pursuant to Articles 67, 70 and 79 of [Commission

Regulation establishing a guideline on electricity transmission system

operation];

consistency assessment of transmission system operators' defense plans and

restoration plans in accordance with the procedure set out in Article 6 of

[Commission Regulation establishing a network code on electricity emergency

and restoration];

regional week ahead to intraday system adequacy forecasts and preparation of

(db)

risk reducing actions in accordance with the procedures set out in Article 81 of

[Commission Regulation XXX establishing a guideline on electricity

transmission system operation]

outage planning coordination in accordance with the procedures set out in

(de)

Article 80 of [Commission Regulation XXX establishing a guideline on

electricity transmission system operation]

short-term adequacy assessment pursuant to Article 9(2) of [Regulation on risk

(dd)

preparedness as proposed by COM(2016) 8621

training and certification of staff working for Regional Security

Coordinators|[+]
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|additional functions to be discussed:

where Regional Security Coordinators[+] will issue only Recommendations subject to

Article 38:

[(e) coordination and optimization of regional restoration;]

[(f) post-operation and post-disturbances analysis and reporting; |
(g) was moved below

[(h) facilitate the regional procurement of balancing capacity;]

reduethgaections; |
(G lanni lination:]
[(k) optimisation of compensation mechanisms between transmission system operators|

() traini | cortification]

[(m) identification of regional crisis scenarios if and to the extent they are requested
pursuant to Article 6(1) of [Regulation on risk preparedness as proposed by
COM(2016) 862]

[(n) preparation and carrying out of yearly crisis simulations in cooperation with
competent authorities pursuant to Article 12(3) of [Regulation on risk preparedness

as proposed by COM(2016) 862];]
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[(p) tasks related to the seasonal adequacy outlooks if and to the extent they are requested
pursuant to Article 9(2) of [Regulation on risk preparedness as proposed by
COM(2016) 862];

with possible oversight by NRAs and/or Member States:
[(g) regional sizing of reserve capacity;]

[(q) calculate the maximum entry capacity available for the participation of foreign

capacity in capacity mechanisms pursuant to Article 21(6).] ]

Transmission system operators shall provide their [Regional Operational-Centres}

Regional Security Coordinators [+]with the information necessary to carry out its

functions.

[Regional Operational Centres] Regional Security Coordinators [+]shall provide

transmission system operators of the system operation region with all the information

necessary to implement the deeisions proposals for coordinated remedial actions and

recommendations proposed by the [Regtonal Operational Centres} Regional Security

Coordinators [+]
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Article 35

Cooperation within [Regional-Operational-Centres] and between Regional Security Coordinators

[+l

l. The day-to-day [eperation-of Regional- Operational-Centres} coordination within
Regional Security Coordinators [+] shall be managed through cooperative deeiston-
nitking process. Friecooperstive-decttonmnking processhat-betbased on:

(a) working arrangements to address planning and operational aspects [related-to-the-funetions,
nacecordance-wath-Article 36-1relevant for the services referred to in Article 34(1);

(b) a procedure for sharing analysis and consulting Regional Security Coordinators
proposals with the transmission system operators [efthe-system-operationregionin-the
exereise-of its-operational-duties-and-tasks;} in accordance with Article 37;

)

(d) a procedure for the revision of [deetstons} coordinated actions and recommendations
[adeopted-byRegional- Operational Centres] _issued by Regional Security Coordinators
[#] in accordance with Article 39.
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Article 36

Working arrangements

1. [Regtonal Operational Centres] Regional Security Coordinators [+] shall develop

working arrangements to address planning and operational aspects related to the functions

to be performed, taking into account, in particular, the specificities and requirements of

those functions as specified in Annex I.

2. [Regional Operational Centres] Regional Security Coordinators [+] shall ensure that the

working arrangements contain rules for the notification of parties concerned.

Article 37

Consultation procedure

Regional Operational Centres] Regional Security Coordinators [+] shall develop a procedure to

organise, in the exercise of their daily operational duties and tasks, the appropriate and regular

consultation of transmission system operators other Regional Security Coordinators [+] and of

relevant stakeholders. In order to ensure that regulatory issues can be addressed, regulatory

authorities shall be involved when required.
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Article 38

{Adeption-of-decisionsf Coordinated actions and recommendations

l. [Regtonal Operational-Centres] Regional Security Coordinators [+] shall develop a

procedure for the adoption of [deeistons} coordinated actions and recommendations.

2. [Regtonal Operational-Centres] Regional Security Coordinators [+] shall [adept-binding

deeisions] set-out coordinated actions addressed to the transmission system operators in
respect of the functions referred to in points (a), (b), [(e)andteH} [additional functions to
be discussed] of Article 34(1). Transmission system operators_ may not [-shal} implement
the-coordinated actions [binding-deeisions}issued by the Regional Security

Coordinators [+] where the impementation of the coordinated actions would result in

a violation of the operational security limits defined by each transmission system

operator in accordance with Article 25 of [Commission Regulation XXX establishing

a guideline on electricity transmission system operation] [ Regional Operational

enfres-exceptin-caseswhenthe ety of the system—w be-nes ety e -:

2a. Where a transmission system operator decides not to implement a coordinated action

for the reasons set out in paragraph 2, it shall notify it to the Regional Security

Coordinator [+] with the shortest delay possible. In such cases, the Regional Security

Coordinator [+] shall assess the impact on the other transmission system operators of

the system operation region and may propose a different set of coordinated actions

subject to a procedure in paragraph 2.

3. [Regtonal Operational Centres] Regional Security Coordinators [+] shall adopt

recommendations addressed to the transmission system operators for the functions referred
to in points (¢) to [ additional functions to be discussed] [(D-and-thyte(p)} of Article
34(1).
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4. The regulatory authorities of a system operation region may jointly decide to grant binding

decision-making powers to the [regional-eperational-centre] Regional Security
Coordinators [+] for one or more of the functions provided for in [peints{e)}to—(H-andh)

to-(H-ef} Article 34(1).

Article 39

Revision of [deeisionst coordinated actions and recommendations

1. [Regional Operational Centres] Regional Security Coordinators [+] shall develop a

procedure for the revision of [deeistens} coordinated actions and recommendations

refered to tasks described in Article 34.

2. The procedure shall be triggered at the request of one or more of the transmission system

operators of the system operation region. Following the revision of the [deetstons]

coordinated action or recommendation, [Regional Operational- Centres} Regional

Security Coordinators [+] shall confirm or modify the measure.

3. Where the measure subject to revision is a [binding-deeistons} coordinated actions in
accordance with Article 38(2), the request for revision shall not suspend the [deeisions}

coordinated action except in cases [when-the-safety-ofthe system-will be-negatively

affected-] where the impementation of the coordinated actions would result in a

violation of the operational security limits defined by each transmission system

operator in accordance with Article 25 of [Commission Regulation XXX establishing

a gsuideline on electricity transmission system operation]
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4. Where the measure subject to revision is a recommendation in accordance with Article
38(3) and following its revision a transmission system operator decides to deviate from the
recommendation, the transmission system operator shall submit a [detatled} justification to
the [Regional Operational-Centres} Regional Security Coordinators [+] and to the other
transmission system operators of the system operation region.

Article 40
Management board of [Resional Operational-Centres] Regional Security Coordinators [+]

1. In order to adopt measures related to their governance and to monitor their performance,
the [Regional Operational-Centres} Regional Security Coordinators [+] shall establish a
management board.

2. The management board shall be composed of members representing the transmission

3. The management board shall be responsible for:

(a) drafting and endorsing the statutes and rules of procedure of the [Regtonal-Operational
Centres] Regional Security Coordinators [+];

(a) deciding upon and implementing the organisational structure;

(b) preparing and endorsing the annual budget;
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(©) developing and endorsing the cooperative decision-making processes in accordance with

Article 35.

4. The competences of the management board shall exclude those that are related to the day-

to-day activities of [Regienal Operational-Centres] Regional Security Coordinators [+]

and the performance of its functions.

Article 41

Organisational structure

1. Transmission system operators shall establish the necessary arrangements for

Regional security coordinators [eperational-eentres-shall-setup-and] to manage their

organisation according to a structure that supports the safety of their tasks [fanetions].

Their organisational structure shall specify:

(@) the authority, duties and responsibilities of the management personnel;
(b) the relationship and reporting lines between different parts and processes of the
organisation.

2. [Regtonal Operational Centres] Regional Security Coordinators [+]may set up regional
desks to address [feeal} sub-regional specificities or back-up regional security

coordinators for the efficient and reliable exercise of their functions.
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Article 42

Equipment and staff

Regional Operational-Centres] Regional Security Coordinators [+] shall be equipped with all the

human, technical, physical and financial resources necessary for fulfilling their obligations under

this Regulation and carrying out their functions.

Article 43

Monitoring and reporting

1. [Regional Operational Centres] Regional Security Coordinators [+]shall establish a
process for the continuous monitoring of at least:

(a) their operational performance;

(b) the [deeistons] coordinated actions and recommendations issued and the outcome
achieved;

() the effectiveness and efficiency of each of the [funetions] tasks for which they are
responsible.

2. Regional Operational Centres shall submit to the Agency and to the regulatory authorities
of the system operation region the data resulting from their continuous monitoring at least
annually.

10681/17 BL/ns 104

ANNEX DGE 2B EN



3. [Regtonal Operational-Centres} Regional Security Coordinators [+]shall establish their

costs in a transparent manner and report them to the Agency and to the regulatory

authorities of the system operation region.

4. [Regtonal Operational Centres} Regional Security Coordinators [+]shall submit an

annual report concerning their performance to ENTSO for Electricity, the Agency, the

regulatory authorities of the system operation region and the Electricity Coordination

Group established pursuant to Article 1 of Commission Decision 2012/C 353/02".

5. [Regional Operational Centres] Regional Security Coordinators [+]shall report

shortcomings identified in the monitoring process under paragraph 1 to ENTSO for

electricity, the regulatory authorities of the system [eperational} security coordinators, the

Agency and the competent authorities of Member States responsible for the prevention and

management of crisis situations.

Article 44

Liability

{Regional Operational- Centres In the proposal for the establishment of regional security

coordinators in accordance with Article 32, the transmission system operators of the system

operation region shall take the necessary steps to cover liability related to the execution of their

tusks. | parteskiwheretheydopt deetstonsontrasmbsstorsestetoperntors | The method
employed to provide the cover shall take into account the legal status of the [regional-operational

eentre} Regional Security Coordinators [+] and the level of commercial insurance cover available.

Commission Decision of 15 November 2012 setting up the Electricity Coordination Group
(0OJ C353,17.11.2012, p.2).
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WV 714/2009 (adapted)

Article 458

Lo Ten-year network development plan <XJ

ears: The D Union Xl-Cemsmunity-wide network
development plan X> referred to under Article 27(1)(b) <XI shall include the modelling of

the integrated network, scenario developmentsa-=E

and an assessment of the resilience of the system.

The > Union <Xl-Cessmunity-wide network development plan shall, in particular:

WV 347/2013

(a) build on national investment plans, taking into account regional investment plans as
referred to in Article 12(1), and, if appropriate, Union aspects of network planning as set

out in Regulatlon (EU) No 347/2013 of the European Parliament and of the Council e£Z

=, it shall be subject to a
cost-benefit analysis using the methodology established as set out in Article 11 of that

Regulation;

Regulation (EU) No 347/2013 of the European Parliament and of the Council of 17 April
2013 on guidelines for trans-European energy infrastructure (OJ L 115, 25.4.2013, p. 39).
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WV 714/2009 (adapted)

(b) regarding cross-border interconnections, also build on the reasonable needs of different
system users and integrate long-term commitments from investors referred to in Astiete8
and Articles 4443 and 5122 of [recast of Directive 2009/72/EC as proposed by
COM(2016) 864/2] Bireetive 200942/EC; and

(©) identify investment gaps, notably with respect to cross-border capacities.

In regard to point (¢)

border capacity of the network arising from different approval procedures or practices may be

annexed to the > Union Xl-Cemsaunityz-wide network development plan.

+2. The Agency shall provide an opinion on the national ten-year network development plans to
assess their consistency with the X> Union <Xl-Cesmunity-wide network development plan. If the
Agency identifies inconsistencies between a national ten-year network development plan and the
X> Union Xl-Cemsmunity-wide network development plan, it shall recommend amending the
national ten-year network development plan or the B Union <X]-Cesmunity-wide network
development plan as appropriate. If such national ten-year network development plan is elaborated
in accordance with Article 5122 of [recast of Directive 2009/72/EC as proposed by COM(2016)
864/2 | Bireetie20092/EC the Agency shall recommend that the competent national regulatory

authority amend the national ten-year network development plan in accordance with Article 5122(7)

of that Directive and inform the Commission thereof.
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WV 714/2009 (adapted)

= new

Article 46

Inter-transmission system operator compensation mechanism

1. Transmission system operators shall receive compensation for costs incurred as a result of

hosting cross-border flows of electricity on their networks.

2. The compensation referred to in paragraph 1 shall be paid by the operators of national
transmission systems from which cross-border flows originate and the systems where those

flows end.

3. Compensation payments shall be made on a regular basis with regard to a given period of
time in the past. Ex-post adjustments of compensation paid shall be made where necessary,

to reflect costs actually incurred.

The first period of time for which compensation payments shall be made shall be determined in the

g6uidelines referred to in Article 5748.

4. The Commission shall deetde-err = adopt [delegated] acts in accordance with [Article 63]

concerning < the amounts of compensation payments payable.
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[~

The magnitude of cross-border flows hosted and the magnitude of cross-border flows
designated as originating and/or ending in national transmission systems shall be
determined on the basis of the physical flows of electricity actually measured during a

given period of time.

The costs incurred as a result of hosting cross-border flows shall be established on the
basis of the forward-looking long-run average incremental costs, taking into account
losses, investment in new infrastructure, and an appropriate proportion of the cost of
existing infrastructure, in so far as such infrastructure is used for the transmission of cross-
border flows, in particular taking into account the need to guarantee security of supply.
When establishing the costs incurred, recognised standard-costing methodologies shall be
used. Benefits that a network incurs as a result of hosting cross-border flows shall be taken

into account to reduce the compensation received.

For the purpose of the inter-transmission system operator compensation mechanism
referredte-in-Artielel3 only, where transmission networks of two or more Member States
form part, in whole or in part, of a single control block, the control block as a whole shall
be considered as forming part of the transmission network of one of the Member States
concerned, in order to avoid flows within control blocks being considered as cross-border

flows under peint Article 2(2)(b)
to compensation payments under paragraph 1 of this Article £3. The regulatory authorities

h and giving rise

of the Member States concerned may decide which of the Member States concerned shall

be that of which the control block as a whole is to be considered to form part.
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WV 714/2009

= new

Article 4745

Provision of information

Transmission system operators shall put in place coordination and information exchange
mechanisms to ensure the security of the networks in the context of congestion

management.

The safety, operational and planning standards used by transmission system operators shall
be made public. The information published shall include a general scheme for the
calculation of the total transfer capacity and the transmission reliability margin based upon
the electrical and physical features of the network. Such schemes shall be subject to the

approval of the regulatory authorities.

Transmission system operators shall publish estimates of available transfer capacity for
each day, indicating any available transfer capacity already reserved. Those publications
shall be made at specified intervals before the day of transport and shall include, in any
event, week-ahead and month-ahead estimates, as well as a quantitative indication of the

expected reliability of the available capacity.
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4. Transmission system operators shall publish relevant data on aggregated forecast and
actual demand, on availability and actual use of generation and load assets, on availability
and use of the networks and interconnections, and on balancing power and reserve
capacity. For availability and actual use of small generation and load units, aggregated

estimate data may be used.

5. The market participants concerned shall provide the transmission system operators with the

relevant data.

6. Generation undertakings which own or operate generation assets, where at least one
generation asset has an installed capacity of at least 250 MW, = or which have a portfolio
comprising at least 400 MW of generation assets, <= shall keep at the disposal of the
national regulatory authority, the national competition authority and the Commission, for
five years all hourly data per plant that is necessary to verify all operational dispatching
decisions and the bidding behaviour at power exchanges, interconnection auctions, reserve
markets and over-the-counter-markets. The per-plant and per hour information to be stored
shall include, but shall not be limited to, data on available generation capacity and
committed reserves, including allocation of those committed reserves on a per-plant level,

at the times the bidding is carried out and when production takes place.

U new

7. Transmission system operators shall exchange regularly a set of sufficiently accurate
network and load flow data in order to enable load flow calculations for each transmission
system operator in their relevant area. The same set of data shall be made available to the

regulatory authorities and to the Commission and Member States upon request. The

regulatory authorities, Member States and the Commission shall treat that set of data

confidentially, and shall ensure that confidential treament is also given by any consultant

carrying out analytical work on their request, on the basis of those data.
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WV 714/2009

Article 483

Certification of transmission system operators

1. The Commission shall examine any notification of a decision on the certification of a
transmission system operator as laid down in Article 5248(6) of [recast of Directive
2009/72/EC as proposed by COM(2016) 864/2] Bireetiwe20897EE as soon as it is

received. Within two months of the day of receipt of such notification, the Commission
shall deliver its opinion to the relevant national regulatory authority as to its compatibility

with Article 5248(2) or Article 534 and Article 432 of [recast of Directive 2009/72/EC as
proposed by COM(2016) 864/2] Bireetiwe2069072/EC.

When preparing the opinion referred to in the first subparagraph, the Commission may
request the Agency to provide its opinion on the national regulatory authority’s decision. In
such a case, the two-month period referred to in the first subparagraph shall be extended by

two further months.

In the absence of an opinion by the Commission within the periods referred to in the first and
second subparagraphs, the Commission shall be deemed not to raise objections to the

regulatory authority’s decision.
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2. Within two months of receiving an opinion of the Commission, the national regulatory
authority shall adopt its final decision regarding the certification of the transmission system
operator, taking the utmost account of that opinion. The regulatory authority's decision and

the Commission's opinion shall be published together.

3. At any time during the procedure, regulatory authorities and/or the Commission may
request from a transmission system operator and/or an undertaking performing any of the
functions of generation or supply any information relevant to the fulfilment of their tasks

under this Article.

4. Regulatory authorities and the Commission shall preserve the confidentiality of

commercially sensitive information.

5.6Where the Commission has received notification of the certification of a transmission system

operator under Article 439(948) of [recast of Directive 2009/72/EC as proposed by COM(2016)
864/2] Bireetie20092EC  the Commission shall take a decision relating to certification. The

regulatory authority shall comply with the Commission decision.
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Chapter VI

Distribution system operation

Article 49

European entity for distribution system operators

Distribution system operators which are not part of a vertically integrated undertaking or
which are unbundled according to the provisions of Article 35 [recast of Directive
2009/72/EC as proposed by COM(2016) 864/2], shall cooperate at Union level through a
European Entity for Distribution system operators ("EU DSO entity"), in order to promote
the completion and functioning of the internal market in electricity, and to promote optimal
management and a coordinated operation of distribution and transmission systems.
Distribution system operators who wish to participate in the EU DSO entity shall become

registered members of the entity.

Article 50

Establishment of the EU DSO entity for electricity

By [OP: twelve months after entry into force], the distribution system operators and

country representatives as defined in Article 49 (2) with the administrative support of

the Agency, shall submit to the Commission and to the Agency the draft statutes, a list of
registered members, the draft rules of procedure, including the rules of procedures on the

consultation with ENTSO for Electricity and other stakeholders_rules on a fair voting

procedure and the financing rules, of the EU DSO entity to be established.
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Where non-consensus is reached among DSOs for decisions with regard to their tasks

pursuant to Article 51, they shall decide by qualified majority. A qualified majority

shall require a majority of:

(a) DSOs representing at least 55% of the Member States; and

(b) DSOs representing Member States comprising at least 65% of the population of

the Union.

A blocking minority for decisions with regard to the tasks of the EU DSO entity

pursuant to Article 51 must include DSOs representing at least four Member States, ,

failing of which the qualified majority shall be deemed attained.

Within two months of receipt, the Agency, after formally consulting the organisations
representing all stakeholders, in particular distribution system users, shall provide an
opinion to the Commission on the draft statutes, the list of members and the draft rules of

procedure.

The Commission shall deliver an opinion on the draft statutes, the list of members and the
draft rules of procedure taking into account the opinion of the Agency provided for in

paragraph 2, within three months of receipt of the opinion of the Agency.

Within three months of the day of receipt of the Commission’s positive opinion, the
distribution system operators shall establish the EU DSO entity and adopt and publish its

statutes and rules of procedure.

The documents referred to in paragraph 1 shall be submitted to the Commission and to the
Agency in case of changes thereof or upon their reasoned request. The Agency and the

Commission shall deliver an opinion in line with the process set out in paragraphs 2 to 4.
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6. The costs related to the activities of the EU DSO entity shall be borne by distribution
system operators who are registered members and shall be taken into account in the
calculation of tariffs. Regulatory authorities shall approve those costs only if they are
reasonable and proportionate.

Article 51
Tasks of the EU DSO entity

1. The tasks of the EU DSO entity shall be the following:

(a) coordinated operation and planning of transmission and distribution networks;

(b) integration of renewable energy resources, distributed generation and other resources
embedded in the distribution network such as energy storage;

(©) development of demand response;

(d) digitalisation of distribution networks including deployment of smart grids and intelligent
metering systems;

(e) data management, cyber security and data protection;

® participation in the elaboration of network codes which are relevant to the operation and
planning of distribution grids and the coordinated operation of the transmission and
distribution networks pursuant to Article 55.
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(a)

(b)

(©)

(d)

(e)

In addition the EU DSO entity shall:

cooperate with ENTSO for electricity on the monitoring of implementation of the network
codes and guidelines which are relevant to the operation and planning of distribution grids
and the coordinated operation of the transmission and distribution networks and which are

adopted pursuant to this Regulation;

cooperate with ENTSO for electricity and adopt best practices on the coordinated operation
and planning of transmission and distribution systems including issues such as exchange of

data between operators and coordination of distributed energy resources;

work on identifying best practices on the areas identified in paragraph 1 and for the

introduction of energy efficiency improvements in the distribution network;
adopt an annual work programme and an annual report;

operate in full compliance with competition rules.

Article 52

Consultations in the network code development process

While preparing possible network codes pursuant to Article 55, the EU DSO entity shall
conduct an extensive consultation process, at an early stage and in an open and transparent
manner, involving all relevant stakeholders, and, in particular, the organisations
representing all stakeholders, in accordance with the rules of procedure referred to in
Article 50. That consultation shall also involve national regulatory authorities and other
national authorities, supply and generation undertakings, system users including customers,
distribution system operators, including relevant industry associations, technical bodies
and stakeholder platforms. It shall aim at identifying the views and proposals of all

relevant parties during the decision-making process.
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2. All documents and minutes of meetings related to the consultations referred to in

paragraph 1 shall be made public.

3. The EU DSO entity shall take into consideration the views provided during the
consultations. Before adopting proposals for network codes referred to in Article 55 the EU
DSO entity shall indicate how the observations received during the consultation have been
taken into consideration. It shall provide reasons where observations have not been taken

into account.

Article 53

Cooperation between distribution system operators and transmission system operators

1. Distribution system operators and transmission system operators shall cooperate with

each other [transmisston-systemoperators] in planning and operating their networks. In

particular, transmission and distribution system operators shall exchange all necessary

information and data regarding, the performance of generation assets and demand side
response, the daily operation of their networks and the long-term planning of network
investments, with the view to ensure the cost-efficient, secure and reliable development

and operation of their networks.

2. Transmission and distribution system operators shall cooperate with each other in order to

achieve coordinated access to resources such as distributed generation, energy storage or
demand response that may support particular needs of both the distribution system and the

transmission system.
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Chapter VII

Network codes and guidelines

Article 54

Adoption of network codes and guidelines

The Commission may, subject to the empowerments in Articles 55 and 57, adopt

[delegated] acts. Such [delegated] acts can either be adopted as network codes on the basis of text

proposals developed by the ENTSO for Electricity, or, where so decided in the priority list pursuant

to Article 55 paragraph 2, by the EU DSO entity in cooperation with the ENTSO for Electricity

and the Agency pursuant to the procedure in Article 55 or as guidelines pursuant to the procedure in

Article 57.

2. The network codes and guidelines shall

(a) ensure that they provide the minimum degree of harmonisation required to achieve the
aims of this Regulation;

(b) take into account, where appropriate, regional specificities;

(©) not go beyond what is necessary for that purpose; and

(d) be without prejudice to the Member States’ right to establish national network codes which
do not affect cross[--berder} zonal trade.
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WV 714/2009 (adapted)

= new

Article 55

Establishment of network codes

61. ® The Commission is empowered to adopt [delegated] acts in accordance with [Article 63]
concerning the establishment of network codes in < Thene

and2shalleewerthe following areas

(a) network security and reliability rules including rules for technical transmission reserve

capacity for operational network security;

(b) network connection rules;

(©) third-party access rules;

(d) data exchange and settlement rules;

(e) interoperability rules;

(H operational procedures in an emergency;

(2) capacity-allocation and congestion-management rules = [ineludingecurtailment-of

ation-and redispatch-of cenerationand demand-}<—;
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(h) rules for trading related to technical and operational provision of network access services

and system balancing;

(1) transparency rules;
) balancing rules including network-related reserve power rules;
(k) rules regarding harmonised transmission = and distribution <= tariff structures = as

referred to in Article 16[and-conneetion-charges}< including locational signals and

inter-transmission system operator compensation rules; aad

Q) energy efficiency regarding electricity networks;z

{ new

(m) rules for non-discriminatory, transparent provision of non-frequency ancillary services,
including steady state voltage control, inertia, fast reactive current injection, black-start

capability;

(n) demand response as covered in Article 17 and 32 of the [Electricty Directive XXX],

(o) cyber security rules; and

[ rules concerning Regional Operational Centres|
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= new

+2. The Commission shall, after consulting the Agency, the ENTSO for Electricity, the EU DSO
Entity and the other relevant stakeholders, establish ag asmsal priority list = every three years, <
identifying the areas set out in paragraph 1 Astiele8&jto be included in the development of
network codes. = If the subject-matter of the network code is directly related to the operation of the
distribution system and not primarily [less} relevant for the transmission, the Commission may

require the EU DSO entity for electricity [#stead-of} in cooperation with ef the ENTSO for

Electricity to convene a drafting committee and submit a proposal for a network code to the

agency. <

2:3. The Commission shall request the Agency to submit to it within a reasonable period of time not
exceeding six months a non-binding framework guideline (framework guideline) setting out clear

and objective principless

for the development of network codes
relating to the areas identified in the priority list.  The request of the Commission may include
conditions which the framework guideline shall address. <= Each framework guideline shall
contribute to = market integration, <= non-discrimination, effective competition, and the efficient
functioning of the market. Upon a reasoned request from the Agency, the Commission may extend

that period.

3-4. The Agency shall formally consult the ENTSO for Electricity = , the EU DSO entity, < and
the other relevant stakeholders in regard to the framework guideline, during a period of no less than

two months, in an open and transparent manner.
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5. The Agency shall submit a non-binding framework guideline to the Commission where
requested to do so under paragraph 3. The Agency shall review the non-binding framework

guideline and re-submit it to the Commission where requested to do so under paragraph 6.

WV 714/2009

= new

4:6. If the Commission considers that the framework guideline does not contribute to = market
integration <=, non-discrimination, effective competition and the efficient functioning of the market,
it may request the Agency to review the framework guideline within a reasonable period of time

and re-submit it to the Commission.

&7. If the Agency fails to submit or re-submit a framework guideline within the period set by the
Commission under paragraphs 32 or 64, the Commission shall elaborate the framework guideline in

question.

6-8. The Commission shall request the ENTSO for Electricity = or, where so decided in the priority
list pursuant to paragraph 2, the EU DSO entity for Electricity in co-operation with the ENTSO

for Electricity< , to submit a = proposal for a < network code which is in line with the relevant

framework guideline, to the Agency within a reasonable period of time not exceeding 12 months.
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= new

+9.= The ENTSO for Electricity, or where so decided in the priority list pursuant to paragraph 2,
the EU DSO entity, shall convene a drafting committee to support it in the network code
development process. The drafting committee shall consist of representatives of the ENTSO for

Electricity, the Agency, where appropriate of the EU DSO entity, where appropriate of nominated

electricity market operators and a limited number of the main affected stakeholders. <The ENTSO
for Electricity= or where so decided in the priority list pursuant to paragraph 2 the EU DSO
entity, in co-operation with the ENTSO for Electricity <shall elaborate = proposals for <

network codes in the areas referred to in paragraph-6—Astiele paragraph 1 upon a request addressed

to it by the Commission in accordance with paragraph 8Astiele-6€6J.

9:10. WhentThe Agency = shall revise the network code and ensure < issatisfred that the network
code is in line with the relevant framework guideline = and contributes to market integration, non-
discrimination, effective competition, and the efficient functioning of the market and < , the
Ageneyshall submit the = revised < network code to the Commission aaé

be-adepted within = six months of the day of the receipt of the proposal < asreasenabletime

= In the proposal submitted to the Commission, the Agency shall take into account the views
provided by all involved parties during the drafting of the proposal led by the ENTSO for
Electricity or the EU DSO entity and shall formally consult the relevant stakeholders on the version

to be submitted to the Commission. <=
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46-11. Where the ENTSO for Electricity = or the EU DSO entity < havekas failed to develop a

network code within the period of time set by the Commission under paragraph 86, the Commission
may request the Agency to prepare a draft network code on the basis of the relevant framework
guideline. The Agency may launch a further consultation in the course of preparing a draft network
code under this paragraph. The Agency shall submit a draft network code prepared under this

paragraph to the Commission and may recommend that it be adopted.

+L12. The Commission may adopt, on its own initiative, where the ENTSO for Electricity = or the
EU DSO entity have < kas failed to develop a network code, or the Agency has failed to develop a
draft network code as referred to in paragraph 1148 of this Article, or upon recommendation of the

Agency under paragraph 109 of this Article, one or more network codes in the areas listed in

paragraph lAstiele-8(6).

13. Where the Commission proposes to adopt a network code on its own initiative, the Commission
shall consult the Agency, the ENTSO for Electricity and all relevant stakeholders in regard to the

draft network code during a period of no less than two months.

+2-14. This Article shall be without prejudice to the Commission's right to adopt and amend the

g6uidelines as laid down in Article 5748. = It shall be without prejudice to the possibility for the
ENTSO for Electricity to develop non-binding guidance in the areas set out in paragraph 1 where
this does not relate to areas covered by a request addressed to it by the Commission. This
guidance shall be submitted to the Agency for an opinion. This opinion shall be taken duly into

account by the ENTSO for Electricity. <
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Article 56

Amendments of network codes

4 new

1. The Commission is empowered to adopt [delegated] acts in accordance with [Article 63]
concerning the amendment of network codes following the procedure under Article 55.
Amendments can also be proposed by the Agency under the procedure set out in

paragraphs 2 to 4 of this Article.

WV 714/2009 (adapted)

= new

+2. Draft amendments to any network code adopted under Article 556 may be proposed to the
Agency by persons who are likely to have an interest in that network code, including the ENTSO
for Electricity, = the EU DSO entity, < transmission system operators, system users and
consumers. The Agency may also propose amendments on its own initiative in close cooperation

with ENTSO-E.

ss; tThe Agency may make reasoned proposals for amendments to

the Commission in close cooperation with ENTSO-E, explaining how such proposals are

consistent with the objectives of the network codes set out in Article 6 55(2). = Where it deems an
amendment proposal admissible and on amendments on its own initiative, < X> the Agency shall
consult all stakeholders in accordance with Article 15 [recast of Regulation (EC) No 713/2009 as
proposed by COM(2016) 863/2]. XI
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3-4. The Commission is empowered to sa¥ adopt, taking account of the Agency's proposals,

amendments to any network code adopted under Article 55 &

pted = as [delegated]
acts <= in accordance with The Commission is empowered to adopt [delegated] acts in accordance

with Article 63

4-5. Consideration of proposed amendments under the procedure set out in Article 63 2323 shall be
limited to consideration of the aspects related to the proposed amendment. Those proposed

amendments are without prejudice to other amendments which the Commission may propose.

Article 5748
Guidelines
¥ new
1. The Commission may adopt binding guidelines in the areas listed below.
2. The Commission may adopt a [delegated] act as a Guideline in the areas where such acts

could also be developed under the network code procedure pursuant to Article 55 (1).
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= new

1.3 Where-appropriate; Guidelines = may be adopted <= relating to the inter-transmission system

operator compensation mechanism. X> They <X shall specify, in accordance with the principles set

out in Articles 4643 and 1644

(a)

(b)

(©)

(d)

(e)

details of the procedure for determining which transmission system operators are liable to
pay compensation for cross-border flows including as regards the split between the
operators of national transmission systems from which cross-border flows originate and the

systems where those flows end, in accordance with Article 4643(2);

details of the payment procedure to be followed, including the determination of the first
period for which compensation is to be paid, in accordance with the second subparagraph

of Article 4643(3);

details of methodologies for determining the cross-border flows hosted for which

compensation is to be paid under Article 4643, in terms of both quantity and type of flows,
and the designation of the magnitudes of such flows as originating and/or ending in

transmission systems of individual Member States, in accordance with Article 4643(5);

details of the methodology for determining the costs and benefits incurred as a result of

hosting cross-border flows, in accordance with Article 4643(6);

details of the treatment in the context of the inter-transmission system operator
compensation mechanism of electricity flows originating or ending in countries outside the

European Economic Area; and
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() the participation of national systems which are interconnected through direct current lines,

in accordance with Article 4643.

2:4. Guidelines may also determine appropriate rules teaek

= relating to < charges applied to producers, = energy
storage < and > customers <X] eensumesrs (load) under national = distribution and

transmission < tariff systems = and-conneetionregines < , including the reflection of the inter-
transmission system operator compensation mechanism in national network charges and the
provision of appropriate and efficient locational signals, in accordance with the principles set out in

Article 1644,

The g&uidelines = may < shal make provision for appropriate and efficient harmonised locational

signals at D Union XI-Cemmunity level.

Any such harmonisation shall not prevent Member States from applying mechanisms to ensure that
network access charges borne by X> customers <X] eensumers (load) are comparable throughout

their territory.

3-5. Where appropriate, g&uidelines providing the minimum degree of harmonisation required to

achieve the aim of this Regulation shkelt = may < also specify:

(ab) details of rules for the trading of electricity;

(be) details of investment incentive rules for interconnector capacity including locational signals;
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WV 347/2013 (adapted)

4a-6. The Commission may adopt guidelines on the implementation of operational coordination
between transmission system operators at Union level. Those guidelines shall be consistent with
and build upon the network codes referred to in Article 556 of this Regulation and build upon the
torr referred to in Article 27(1)(g)83 e of this

Regulation. When adopting those guidelines, the Commission shall take into account differing

adopted specifications ané

regional and national operational requirements.

Those guidelines shall be adopted in accordance with the examination procedure referred to in

Article 235 62(2).
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= new

When adopting or amending g&uidelines, the Commission shall: = consult the Agency, the
ENTSO for Electricity and other stakeholders where relevant. <
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Article 5824+

Right of Member States to provide for more detailed measures

This Regulation shall be without prejudice to the rights of Member States to maintain or introduce
measures that contain more detailed provisions than those set out in this Regulation, keteis, o in the
g&uidelines referred to in Article 5748 = or in the network codes referred to in Article 55, provided

those measures do not endanger the effectiveness of Union legislation<.
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Chapter VIII

> Final provisions <X]

Article 5942

New interconnectors

1. New direct current interconnectors may, upon request, be exempted, for a limited period of
time, from the provisions of Article 17(2)46€63 of this Regulation and Articles 69, 4332,
and-Axtiele 5939(6) and 60(1)E8) of [recast of Directive 2009/72/EC as proposed by
COM(2016) 864/2]Direetixe20092EC under the following conditions:

(a) the investment must enhance competition in electricity supply;

(b) the level of risk attached to the investment is such that the investment would not take place
unless an exemption is granted;

(c) the interconnector must be owned by a natural or legal person which is separate at least in
terms of its legal form from the system operators in whose systems that interconnector will
be built;

(d) charges are levied on users of that interconnector;
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(e) since the partial market opening referred to in Article 19 of Directive 96/92/EC of the

European Parliament and of the Council

! no part of the capital or operating costs of the

interconnector has been recovered from any component of charges made for the use of

transmission or distribution systems linked by the interconnector; and

() the exemption must not be to the detriment of competition or the effective functioning of
the internal market in electricity, or the efficient functioning of the regulated system to

which the interconnector is linked.

2. Paragraph 1 shall also apply, in exceptional cases, to alternating current interconnectors
provided that the costs and risks of the investment in question are particularly high when
compared with the costs and risks normally incurred when connecting two neighbouring

national transmission systems by an alternating current interconnector.
3. Paragraph 1 shall also apply to significant increases of capacity in existing interconnectors.

4. The decision on the exemption under paragraphs 1, 2 and 3 shall be taken on a case-by-
case basis by the regulatory authorities of the Member States concerned. An exemption
may cover all or part of the capacity of the new interconnector, or of the existing

interconnector with significantly increased capacity.

Within two months from the date on which the request for exemption was received by the last
of the regulatory authorities concerned, the Agency may submit an advisory opinion to those

regulatory authorities which could provide a basis for their decision.

1 Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996
concerning common rules for the internal market in electricity (OJ L 27, 30.1.1997, p. 20).
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In deciding to grant an exemption, consideration shall be given, on a case-by-case basis, to the
need to impose conditions regarding the duration of the exemption and non-discriminatory
access to the interconnector. When deciding those conditions, account shall, in particular, be
taken of additional capacity to be built or the modification of existing capacity, the time-frame

of the project and national circumstances.

Before granting an exemption, the regulatory authorities of the Member States concerned
shall decide upon the rules and mechanisms for management and allocation of capacity.
Congestion-management rules shall include the obligation to offer unused capacity on the
market and users of the facility shall be entitled to trade their contracted capacities on the
secondary market. In the assessment of the criteria referred to in points (a), (b) and (f) of

paragraph 1, the results of the capacity-allocation procedure shall be taken into account.

Where all the regulatory authorities concerned have reached agreement on the exemption

decision within six months, they shall inform the Agency of that decision.

The exemption decision, including any conditions referred to in the second subparagraph of

this paragraph, shall be duly reasoned and published.

5. The decision referred to in paragraph 4 shall be taken by the Agency:

(a) where all the regulatory authorities concerned have not been able to reach an agreement
within six months from the date the exemption was requested before the last of those
regulatory authorities; or

(b) upon a joint request from the regulatory authorities concerned.

Before taking such a decision, the Agency shall consult the regulatory authorities concerned
and the applicants.
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(2)

(b)

(c)

(d)

Notwithstanding paragraphs 4 and 5, Member States may provide for the regulatory
authority or the Agency, as the case may be, to submit, for formal decision, to the relevant
body in the Member State, its opinion on the request for an exemption. That opinion shall

be published together with the decision.

A copy of every request for exemption shall be transmitted for information without delay
by the regulatory authorities to the Agency and to the Commission on receipt. The decision
shall be notified, without delay, by the regulatory authorities concerned or by the Agency
(notifying bodies), to the Commission, together with all the relevant information with
respect to the decision. That information may be submitted to the Commission in aggregate
form, enabling the Commission to reach a well-founded decision. In particular, the

information shall contain:

the detailed reasons on the basis of which the exemption was granted or refused, including

the financial information justifying the need for the exemption;

the analysis undertaken of the effect on competition and the effective functioning of the

internal market in electricity resulting from the grant of the exemption;

the reasons for the time period and the share of the total capacity of the interconnector in

question for which the exemption is granted; and
the result of the consultation of the regulatory authorities concerned.

Within a period of = 50 working days < &se-menths from the day following receipt of
notification under paragraph 7, the Commission may take a decision requesting the
notifying bodies to amend or withdraw the decision to grant an exemption. That swe-menth
period = of 50 working days <= may be extended by an additional period of = 50
working days < swxe-menths where further information is sought by the Commission. That
additional period shall begin on the day following receipt of the complete information. The
initial &xe=menth period may also be extended by consent of both the Commission and the
notifying bodies.
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When the requested information is not provided within the period set out in the request, the
notification shall be deemed to be withdrawn unless, before the expiry of that period, either
the period is extended by consent of both the Commission and the notifying bodies, or the
notifying bodies, in a duly reasoned statement, inform the Commission that they consider the

notification to be complete.

The notifying bodies shall comply with a Commission decision to amend or withdraw the

exemption decision within one month and shall inform the Commission accordingly.
The Commission shall preserve the confidentiality of commercially sensitive information.

The Commission's approval of an exemption decision shall expire two years after the date of
its adoption in the event that construction of the interconnector has not yet started by that
date, and five years after the date of its adoption if the interconnector has not become
operational by that date, unless the Commission decides =, on the basis of a reasoned request
by the notifying bodies, < that any delay is due to major obstacles beyond the control of the

person to whom the exemption has been granted.

4 new

9. Where the regulatory authorities of the Member States concerned decide to modify a
decision under paragraph 1, they shall notify this decision without delay to the
Commission, together with all the relevant information with respect to the decision.
Paragraphs 1 to 8 shall apply to this notified decision, taking into account the

particularities of the existing exemption.
10. The Commission may, upon request or on its own initiative, reopen the proceedings:

(a) where, taking due consideration of legitimate expectations by the parties and of the
economic balance achieved in the original exemption decision, there has been a

material change in any of the facts on which the decision was based;
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(b) where the undertakings concerned act contrary to their commitments; or

(c) where the decision was based on incomplete, incorrect or misleading information

provided by the parties.

WV 714/2009 (adapted)

= New

11.9: The Commission X> is empowered to <XI mas adopt Guidelnes = [delegated] acts in

accordance with Article 63 concerning the adoption of guidelines < for the application of the

conditions laid down in paragraph 1 of this Article and to set out the procedure to be followed for

the application of paragraphs 4, 7 aad 8§ =, 9 and 10 < of this Article.
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Article 6026

Provision of information and confidentiality

l. Member States and the regulatory authorities shall, on request, provide to the Commission

all information necessary for the purposes of = enforcing the provisions of this

Regulation <= A

The Commission shall fix a reasonable time limit within which the information is to be

provided, taking into account the complexity of the information required and the urgency with

which the information is needed.

2. If the Member State or the regulatory authority concerned does not provide the information
referred to in paragraph 1 within the given time-limit pursuant to paragraph 1 efthis

Astiele, the Commission may request all information necessary for the purpose of

= enforcing the provisions of this Regulation = Astiele 3(4and-Asry tele18

directly from

the undertakings concerned.

When sending a request for information to an undertaking, the Commission shall at the same

time forward a copy of the request to the regulatory authorities of the Member State in whose

territory the seat of the undertaking is situated.
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3. In its request for information under paragraph 1, the Commission shall state the legal basis
of the request, the time-limit within which the information is to be provided, the purpose of
the request, and the penalties provided for in Article 6122(2) for supplying incorrect,
incomplete or misleading information. The Commission shall fix a reasonable time-limit
taking into account the complexity of the information required and the urgency with which

the information is needed.

4. The owners of the undertakings or their representatives and, in the case of legal persons,
the persons authorised to represent them by law or by their instrument of incorporation,
shall supply the information requested. Where lawyers duly authorised so to act supply the
information on behalf of their clients, the client shall remain fully responsible in the event

that the information supplied is incomplete, incorrect or misleading.

5. Where an undertaking does not provide the information requested within the time-limit
fixed by the Commission or supplies incomplete information, the Commission may by
decision require the information to be provided. That decision shall specify what
information is required and fix an appropriate time-limit within which it is to be supplied.
It shall indicate the penalties provided for in Article 6122(2). It shall also indicate the right
to have the decision reviewed by the Court of Justice of the European X> Union <XI

The Commission shall, at the same time, send a copy of its decision to the regulatory
authorities of the Member State within the territory of which the person is resident or the seat

of the undertaking is situated.

6. The information referred to in paragraphs 1 and 2 shall be used only for the purposes of

= enforcing the provisions of this Regulation <.

The Commission shall not disclose information aegud

kind covered by the obligation of professional secrecy which is acquired pursuant to this
Regulation.
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Article 61

Penalties

Without prejudice to paragraph 2, the Member States shall lay down rules on penalties
applicable to infringements of the provisions of this Regulation = , the network codes
adopted pursuant to Article 55, and the guidelines adopted pursuant to Article 57 < and
shall take all measures necessary to ensure that those provisions are implemented. The

penalties provided for must be effective, proportionate and dissuasive. Fhe-MemberStates

The Commission may, by decision, impose on undertakings fines not exceeding 1 % of the
total turnover in the preceding business year where, intentionally or negligently, they
supply incorrect, incomplete or misleading information in response to a request made
pursuant to Article 6028(3) or fail to supply information within the time-limit fixed by a
decision adopted pursuant to the first subparagraph of Article 6028(5). In setting the
amount of a fine, the Commission shall have regard to the gravity of the failure to comply

with the requirements of the first subparagraph.

Penalties provided for pursuant to paragraph 1 and decisions taken pursuant to paragraph 2

shall not be of a criminal law nature.
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WV 714/2009

Article 62

Committee procedure

1. The Commission shall be assisted by the committee set up by Article 6846 of Direetixe
200972/EC [recast of Directive 2009/72/EC as proposed by COM(2016) 864/2].

WV 347/2013

23. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 of the

European Parliament and of the Council®

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16
February 2011 laying down the rules and general principles concerning mechanisms for

control by Member States of the Commission’s exercise of implementing powers (OJ L 55,
28.2.2011, p. 13).
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WV 714/2009

I new

Article 63

Exercise of the delegation

1. The power to adopt [delegated] acts is conferred on the Commission subject to the

conditions laid down in this Article.

2. The power to adopt [delegated] acts referred to in [Article 31(3), Article 46(4), Article
55(1), Article 56(1) and (4)], and Article 59(11) shall be conferred on the Commission for

an undetermined period of time from the [OP: please insert the date of entry into force].
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The delegation of power referred to in Article 31(3), Article 46(4), Article 55(1), Article
56(1) and (4), and Article 59(11) may be revoked at any time by the European Parliament
or by the Council. A decision to revoke shall put an end to the delegation of power
specified in that decision. It shall take effect on the day following the publication of the
decision in the Official Journal of the European Union or at a later date specified therein.

It shall not affect the validity of any [delegated] act already in force.

Before adopting a [delegated] act, the Commission shall consult experts designated by
each Member State in accordance with the principles laid down in the Interinstitutional

Agreement on Better Law-Making of 13 April 2016.

As soon as it adopts a [delegated] act, the Commission shall notify it simultaneously to the

European Parliament and to the Council.

A [delegated] act adopted pursuant to [Article 31(3), Article 46(4), Article 55(1), Article
56(1) and (4)], and Article 59(11) shall enter into force only if no objection has been
expressed either by the European Parliament or by the Council within a period of two
months of notification of that act to the European Parliament and the Council or if, before
the expiry of that period, the European Parliament and the Council have both informed the
Commission that they will not object. That period shall be extended by two months at the

initiative of the European Parliament or of the Council.
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WV 714/2009 (adapted)

= new

Article 6425

Repeal

Regulation (EC) No X> 714/2009 <X] 42282003-shallbe [ is <X] repealed from 3-Mareh201L.
References to the repealed Regulation shall be construed as references to this Regulation and shall

be read in accordance with the correlation table in Annex I1.

WV 714/2009 (adapted)

Article 6526

Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in the

Official Journal of the European Union.

It shall apply from 3-Mareh264+ X> 1 January 2020 <XI.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
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Done at Brussels,

For the European Parliament For the Council
The President The President
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