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ANNEX 

 

Technical working document  

produced in connection with ECB Opinion CON/2017/22
1
 

Proposal for a directive of the European Parliament and of the Council on preventive restructuring 
frameworks, second chance and measures to increase the efficiency of restructuring, insolvency and 

discharge procedures and amending Directive 2012/30/EU 

Drafting proposals 

 

Text proposed by the Commission 

 

Amendments proposed by the ECB 

 

Amendment 1 

Point (5) of Article 2 

‘(5) “Executory contracts” means contracts 

between the debtor and one or more creditors 

under which both sides still have obligations to 

perform at the moment the stay of individual 

enforcement actions is ordered;’ 

‘(5) “Executory contracts” means contracts 

between the debtor and one or more creditors 

under which both at least one sides still hasve 

obligations to perform at the moment the stay of 

individual enforcement actions is ordered;  

Explanation 

The proposed directive’s definition of ‘executory contracts’ in point (5) of Article 2 could be more precise. 

The condition that both sides of the contract still have obligations to perform might not cover loans where, 

once the loan has been granted by the lender, only the borrower has outstanding obligations, i.e., to pay 

interest and repay principal, or options, where the buyer has paid all the premiums. It would be more 

accurate to conceive of executory contracts as contracts between a debtor and one or more creditors 

under which at least one party still has material obligations to perform at the moment the stay of 

individual enforcement is ordered.  

                                                 
1 This technical working document is produced in English only and communicated to the Union institutions after adoption 

of the opinion. It is also published in the Legal framework section of the ECB’s website alongside the opinion itself. 
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Amendment 2 

 Article 31(1) 

‘1. This Directive shall be without prejudice to the 

following acts: 

(a) Directive 98/26/EC of the European Parliament 

and of the Council on settlement finality in payment 

and securities settlement systems80; 

(b) Directive 2002/47/EC of the European 

Parliament and of the Council on financial collateral 

arrangements81; and 

(c) Regulation (EU) No 648/2012 of the European 

Parliament and of the Council on OTC derivatives, 

central counterparties and trade repositories82.’  

‘1. The provisions of the following acts shall 
prevail over Tthis Directive shall be without 

prejudice to the following acts: 

(a) Directive 98/26/EC of the European Parliament 

and of the Council on settlement finality in payment 

and securities settlement systems80; 

(b) Directive 2002/47/EC of the European 

Parliament and of the Council on financial collateral 

arrangements81; and 

(c) Regulation (EU) No 648/2012 of the European 

Parliament and of the Council on OTC derivatives, 

central counterparties and trade repositories82.’ 

 

Explanation 

In the interests of providing a high degree of legal certainty and clear guidance to the Member States, it 

would be preferable to establish a clear hierarchy between the proposed directive and the Union legal 

acts specified, by providing expressly in Article 31 that the provisions of these legal acts prevail over the 

proposed directive.  

 

_____________________ 


