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COUNCIL DIRECTIVE (EU) 2021/...

of ...

amending Directive 2006/112/EC as regards temporary exemptions

on importations and on certain supplies, in response to the COVID-19 pandemic

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 113
thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament!,

Having regard to the opinion of the European Economic and Social Committee?,

Acting in accordance with a special legislative procedure,

Opinion of 18 May 2021 (not yet published i the Official Journal).
2 Opmion of 27 April 2021 (not yet published in the Official Journal).
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Whereas:

(1) In accordance with Council Directive 2006/112/EC!, Member States are to exempt from
value added tax (VAT) the importation of goods by, and the supply of goods and services
to, the Union, the European Atomic Energy Community, the European Central Bank or the
European Investment Bank or the bodies set up by the Union to which the Protocol (No 7)
on the privileges and immunities of the European Union, annexed to the Treaty on
European Union and to the Treaty on the Functioning of the European Union ('the
Protocol'), applies, within the limits and under the conditions of the Protocol and the
agreements for its implementation or the headquarters agreements, i so far as it does not
lead to distortion of competition. That exemption is, however, strictly limited to purchases
made for official use and it does not extend to situations where goods and services are
purchased by Union bodies in order to respond to the emergency situation posed by the
COVID-19 pandemic, particularly when they are to be made available for free to Member

States or third parties such as national authorities or institutions.

1 Council Directive 2006/112/EC of 28 November 2006 on the common system of value
added tax (OJ L 347, 11.12.2006, p. 1).
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2)

€)

4)

Therefore, because there is still an urgent need for the adoption of measures in order to
create readiness to act when dealing with the ongoing sanitary crisis, it is necessary to
ensure a VAT exemption for the purchase of goods and services by the Commission or by
an agency or body established under Union law in the execution of their tasks, in order to
respond to the COVID-19 pandemic. This would ensure that measures taken under the
various Union initiatives in that situation are not hampered by amounts of VAT which
cannot be recovered by the Union institutions, or by the compliance burden resulting from

obligations to register for VAT.

Council Directive (EU) 2020/2020! is not sufficient to achieve the objective of enhancing
the fight against the COVID-19 pandemic since it only allows, for a limited period of time,
the application by Member States of reduced rates to the supply of COVID-19 in vitro
diagnostic medical devices and services closely linked to such devices or the granting of an
exemption with deductibility of VAT paid at the preceding stage in respect of the supply of
COVID-19 vaccines and in vitro diagnostic medical devices, and services closely linked to

such vaccines and devices.

Directive 2006/112/EC should therefore be amended accordingly.

Council Directive (EU) 2020/2020 of 7 December 2020 amending Directive 2006/112/EC
as regards temporary measures in relation to value added tax applicable to COVID-19
vaccines and in vitro diagnostic medical devices in response to the COVID-19 pandemic
(OJ L 419, 11.12.2020, p. 1).
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)

(6)

In view of the current COVID-19 pandemic, the measures that could fall under the new
exemption to address the effects of the COVID-19 pandemic are already underway, for
example under the Emergency Support Instrument established by Council Regulation (EU)
2020/5211. If VAT were to be paid for transactions related to such measures, valuable
resources would be lost, resulting in fewer goods and services being provided to the
Member States in proportion to the amount of tax to be paid. In order to make the best use
of the Union budget in addressing the very serious consequences of the COVID-19
pandemic, the exemptions mtroduced by this Directive should therefore apply, with
retroactive effect, from 1 January 2021. Such retroactive application is indispensable to
avoid the measures that are being taken to address the effects of the COVID-19 pandemic
from being deprived of therr effect. Any adjustment required in respect of transactions
mitially taxed could be made by using correction mechanisms already in place, for

example through a subsequent VAT return.

In view of the urgency of the situation related to the COVID-19 pandemic, this Directive
should enter into force on the day ofits publication i the Official Journal of the European

Union,

HAS ADOPTED THIS DIRECTIVE:

1 C

ouncil Regulation (EU) 2020/521 of 14 April 2020 activating the emergency support under

Regulation (EU) 2016/369, and amending its provisions taking into account the COVID- 19
outbreak (OJ L 117, 15.4.2020, p. 3).
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Article 1
Directive 2006/112/EC is amended as follows:
(1) Article 143 is amended as follows:
(a) i paragraph (1), the following point is inserted:

'(fb) the importation of goods by the Commission or by an agency or a body
established under Union law where the Commission or such an agency or body
mmports those goods in the execution of tasks conferred on it by Union law in
order to respond to the COVID-19 pandemic, except where the goods imported
are used, either immediately or at a later date, for the purposes of onward

supplies for consideration by the Commission or such an agency or body;';
(b) the following paragraph is added:

'3, When the conditions for the exemption laid down i paragraph 1, pont (fb),
cease to apply, the Commission or the agency or body concerned shall inform
the Member State in which the exemption was applied and the importation of
those goods shall be subject to VAT under the conditions applicable at that

1

time.';
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2) Article 151 is amended as follows:

(a)

paragraph 1 is amended as follows:

(@)

(ii)

i the first subparagraph, the following pomt is mserted:

'(ab) the supply of goods or services to the Commission or to an agency or a
body established under Union law where the Commission or such an
agency or body purchases those goods or services in the execution of the
tasks conferred on it by Union law in order to respond to the COVID-19
pandemic, except where the goods and services purchased are used,
either immediately or at a later date, for the purposes of onward supplies

for consideration by the Commission or such an agency or body;';
the second subparagraph is replaced by the following:

'Pending the adoption of common tax rules, the exemptions provided for in the
first subparagraph, other than that referred to in point (ab), shall be subject to
the limitations laid down by the host Member State.';
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(b) the following paragraph is added:

'3. When the conditions for the exemption laid down in paragraph 1, first
subparagraph, pomt (ab), cease to apply, the Commission or the agency or
body concerned which received the exempt supply shall imform the Member
State m which the exemption was applied and the supply of those goods or
services shall be subject to VAT under the conditions applicable at that time.'.

Article 2

Transposition

Member States shall adopt and publish, by 31 December 2021, the laws, regulations and
administrative provisions necessary to comply with this Directive. They shall immediately inform

the Commission thereof.
They shall apply the measures provided for in Article 1 from 1 January 2021.

When Member States adopt those provisions, they shall contain a reference to this Directive or shall
be accompanied by such a reference on the occasion of their official publication. Member States

shall determine how such reference is to be made.

10114/21 VINC/st 7
ECOMP.2.B EN



Article 3

This Directive shall enter mto force on the date of its publication in the Official Journal of the

European Union.

Article 1 shall apply from 1 January 2021.

Article 4
This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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